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IN THE SUPREME COURT OF THE STATE OF IDAHO 
JOSHUA MCGIBONEY, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 42506 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
HONORABLE THOMAS F. NEVILLE 
STATE APPELLATE PUBLIC DEFENDER 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
LAWRENCE G. WASDEN 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
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Date: 12/17/2014 Fourth Judicial District Court - Ada County User: TCWEGEKE 
Time: 03:30 PM ROA Report 
Page 1 of 2 Case: CV-PC-2014-06808 Current Judge: Thomas F. Neville 
Joshua Mcgiboney, Plaintiff vs State Of Idaho, Defendant 
Joshua Mcgiboney, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
4/4/2014 NCPC CCNELSRF New Case Filed - Post Conviction Relief District Court Clerk 
CHGA· CCNELSRF Judge Change: Administrative Thomas F. Neville 
PETN CCNELSRF Verified Petition for Post Conviction Relief Thomas F. Neville 
MOTN CCNELSRF Motion for Appointment of Counsel Thomas F. Neville 
4/7/2014 CERT CCNELSRF Certificate Of Mailing Thomas F. Neville 
PROS PRSMITTJ Prosecutor assigned Jan Bennetts Thomas F. Neville 
4/8/2014 PROS PRSMITTJ Prosecutor assigned R. Scott Bandy Thomas F. Neville 
AFFD CCHEATJL Affidavit Of Dr. Greg Hampkian Thomas F. Neville 
4/11/2014 MISC , CCSWEECE Exhibit F to Petition Thomas F. Neville 
4/14/2014 AFFD CCHEATJL Affidavit Of Justin Loera Thomas F. Neville 
4/30/2014 MOTN CCTHIEKJ Document in Support of Motion for Appointment Thomas F. Neville 
of Counsel 
5/1/2014 ANSW TCLAFFSD Answer To Petition For Post Conviction Relief Thomas F. Neville 
And Memorandum In Support Of Summary 
Dismissal (Bandy for State of Idaho) 
5/13/2014 ORDR DCELLISJ Order Appointing Counsel Thomas F. Neville 
5/21/2014 MOTN CCHOLMEE Motion to Stay Thomas F. Neville 
NOAP CCHOLMEE Notipe Of Appearance (Ellsworth for McGiboney) Thomas F. Neville 
6/6/2014 ORDR DCELLISJ Order For Stay Until July 1, 2014 Thomas F. Neville 
7/14/2014 MOTN CCVIDASL Another Motion Enlarge Time Thomas F. Neville 
7/18/2014 ORDR DCELLISJ Order To Enlarge Time Thomas F. Neville 
7/31/2014 MOTN CCSCOTDL Motion in Support of Permission to Conduct Civil Thomas F. Neville 
Discovery 
MEMO CCSCOTDL Memorandum in Support of Permission to Thomas F. Neville 
Conduct Civil Discovery 
NDIS DCELLISJ Memorandum Thomas F. Neville 
decision and Notice Of Intent To Dismiss 
8/7/2014 NDIS 
' 
DCELLISJ Memorandum Decision and Second Notice of Thomas F. Neville 
Intent to Dismiss 
8/18/2014 MOTN CCWEEKKG Motion to Enlarge Time to Reply to Notice of Thomas F. Neville 
Intent to Dismiss 
8/19/2014 MISC DCELLISJ Denial of Motion to Enlarge Time to Reply to Thomas F. Neville 
Notice of Intent to Dismiss 
8/20/2014 OBJT CCMCLAPM Objection to Summary Dismissal(1st Notice of Thomas F. Neville 
Intent to Dismiss and Motion for Leave to Amend 
Petition 
AFFD CCMCLAPM Affidavit of Counsel Thomas F. Neville 
8/22/2014 DEOP DCELLISJ Memorandum Decision and Order of Dismissal of Thomas F. Neville 
Claims A, C AND D of Petition for Post-Conviction 
Relief 
., 
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Date: 12/17/2014 
Time: 03:30 PM 
Page 2 of 2 
Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-PC-2014-06808 Current Judge: Thomas F. Neville 
Joshua Mcgiboney, Plaintiff vs State Of Idaho, Defendant 
User: TCWEGEKE 
Joshua Mcgiboney, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
8/26/2014 CDIS DCELLISJ Civil Disposition entered for: State Of Idaho, Thomas F. Neville 
Other Party; Mcgiboney, Joshua, Subject. Filing 
date: 8/26/2014 Judgment of Dismissal as to 
Claims A. C & D. 
OBJT CCTHIEKJ Objection to Summary Dismissal (2nd Notice of Thomas F. Neville 
Intent to Dismiss) 
JDMT TCWEGEKE Judgment of Dismissal Claims A, C and D Thomas F. Neville 
9/4/2014 DEOP DCELLISJ Memorandum Decision and Order of Dismissal of Thomas F. Neville 
Claim B of Petition For Post-Conviction Relief 
JDMT DCELLISJ Judgment Of Dismissal on Claim B Thomas F. Neville 
STAT DCELLISJ STATUS CHANGED: closed Thomas F. Neville 
9/8/2014 NOTA TCLAFFSD NOTICE OF APPEAL Thomas F. Neville 
MOTN TCLAFFSD Motion For Appointment Of State App~llate Public Thomas F. Neville 
Defender 
APSC CCTHIEBJ Appealed To The Supreme Court Thomas F. Neville 
11/18/2014 ORDR DCELLISJ Order Appointing SAPD Thomas F. Neville 
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NO. ____ Fii!":®~s-.-----
AM~~~---RM---~----
Joshua McGiboney 
#85623 APR O 4 2014 
Idaho Correctional Center Unit H 
P.O. Box 70010 CHRISTOPHER D. RICH, Clerk By RIC NELSON 
Boise, ID 83707 DEPUTY 
Petitioner in pro per 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA - 8 
JOSHUAMcGIBONEY, ) C V p C 140 6 8 Q . 
) CASE NO. ___ _ 
Petitioner, 
VERIFIED PETITION FOR POST-
vs. CONVICTION RELIEF .. 
THE STATE OF IDAHO, 
) 
) 
) 
) 
) 
) 
Respondent. ) 
INTRODUCTION: 
1. In 2008, Joshua McGiboney, petitioner hJrein, was charged by Amended Information. 
I 
I 
\ 
2. Count I of that Amended Information charged petitioner with the Aggravated Battery 
of David Bergerson. Count II alleged the Aggravated Battery of Ryan Lowe. Count III charged 
Robbery, Count V charged the Unlawful Possession of a Firearm and Count VI charged 
Burglary. In what was denominated as Count IV, it was alleged that petitioner possessed a 
firearm during the commission of Counts II, III and VI. R 59-60. 
3. The Ada County Number for that case is CR-FE-2008-4642. 
4. Attorney Edward Odessey represented petitioner. 
5. The Honorable Thomas F. Neville was the presiding judge. 
6. The jury acquitted petitioner of Count I, but convicted him on Count 11-111 and V-VI. 
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In what was denominated as Count IV, the jury found by special verdict that petitioner possessed 
a firearm during the commission of Counts II, III ap.d VI. R 100-106. 
7. Petitioner was sentenced to five concurrent terms as follows: Life Imprisonment with 
fifteen years fixed for the Robbery, thirty years with fifteen fixed for the Aggravated Battery, 
twenty-five years with fifteen years fixed for the Burglary and five years for the Unlawful 
Possession charge. 
8. A timely Notice of Appeal was filed. 
9. The Court of Appeals remanded the case for further proceedings in the District Court. 
10. On November 7, 2012, the District Court held a hearing upon remand. 
11. On April 5, 2013, the District Court issued its Memorandum Decision and Order upon 
remand. 
12. No Notice of Appeal was filed from that Memorandum Decision and Order. 
13. With respect to this conviction, petitioner has not filed any other petitions for post-
conviction relief. 
14. A true and correct copy of the trial transcripts is attached as Exhibit A. 
A. Petitioner Requests DNA Testing on Evidence Admitted at His Trial Which Was Not 
Subject to the Testing Now Requested Because That Testing Was Not Then 
Available. 
15. Count II alleged the aggravated battery of Ryan Lowe by use of a pistol. 
16. The identity of the burglars/robbers and owner of the pistol used in the aggravated 
battery were all issues at trial. 
17. The State's theory was that petitioner owned the pistol, that he possessed it during the 
charged robbery/burglary and used it to hit Mr. Lowe on the head during a struggle following the 
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alleged robbery. 
18. In support of this theory, the state presented evidence that petitioner fled the scene of 
the fight with the pistol and later discarded it. 
19. The defense theory was that Mr. Lowe owned the pistol, attacked the petitioner and 
that petitioner took the weapon away from Mr. Lowe. 
20. In support of the defense theory, it presented evidence that Mr. Lowe's fingerprint 
was found on the bullet clip of the weapon which was locked inside the weapon when it was 
found. 
21. Fingerprints were found on 9mm rounds from the pistol and on fired 9mm shell 
casings found at the scene. These fingerprints were found to have insufficient ridge detail to 
j 
make an identification. 
22. These unfired 9mm rounds were admitted at trial as Exhibits 61-B, C and D, 66 and 
67. 
23. These fired shell casings were admitted at trial as Exhibits 62, 63, 64, 65, 66 and 67. 
24. This fingerprints on these exhibits were not tested for DNA at the time of trial. 
25. An adequate chain of custody of the evidence is established by the fact that the 
exhibits were admitted at trial and has remained in court custody since. 
26. There exists new technology for testing fingerprints which was not available at the 
time of trial. 
27. DNA from the unidentified fingerprints may now be tested using advanced DNA 
amplification and purification techniques which was not fully available at the time of trial. 
2~. The new DNA techniques are available at accredited forensic labs such as Bode, 
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Cellmark and others. These techniques include post amplification cleanup with Montage 
columns, and Low Copy Number (LCN) DNA analysis. 
29. The requested testing has the scientific potential to produce new, non-cumulative 
evidence that petitioner is innocent. 
30. The testing method requested will likely produce admissible results under the Idaho 
Rules of Evidence. 
31. Attached hereto as Exhibit B is the Affidavit of Greg Hampikian, Ph.D. 
B. Petitioner Did Not Receive the Effective Assistance of Counsel. 
32. Defense counsel's performance at trial was deficient and prejudiced the Petitioner. 
33. During the trial, defense counsel failed to present available evidence that the pistol 
that the state alleged petitioner used a club during the commission of Count II would have had 
biological evidence on it had it been used to club Mr. Lowe on the head. 
34. Defense counsel failed to call Travis Williams as a witness. 
35. Attached hereto as Exhibit C is the witness statement of Travis Williams, which the 
state provided in discovery. 
36. Defense counsel failed to subpoena gun records from Buckhorn Gun and Pawn which, 
based upon information and belief, would have shown that the pistol could be traced to Ryan 
Lowe or David Bergerson. 
3 7. These records cannot be produced at present because petitioner is not in the 
possession ?fthem and Buckhorn Pawn will not voluntarily review or provide access to their 
sales records. 
38. Defense counsel failed to present the evidence of a fingerprint expert that Ryan 
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Lowe's fingerprint on the pistol's magazine could not have been placed on it as he described a 
trial. 
39. Attached hereto as Exhibit Dis the Affidavit of Robert Kerchusky. 
40. Defense counsel failed to present testimony from firearms expert that the magazine 
from the pistol could not have been released during the fight. 
41. Attached hereto as Exhibit E is the Declaration of Don Cameron. 
42. An Affidavit of Don Cameron will be filed. 
43. Defense counsel failed to request a mistrial when Detective Mark Ayotte testified in 
front of the jury that petitioner was represented by a public defender during execution of the 
\ 
warrant of detention. 
44. Defense counsel failed to elicit testimony from the petitioner that he did not recognize 
Officer Michael Richmond as a police officer due to his poor eyesight in combination with other 
factors. 
45. Defense counsel failed to present testimony about petitioner's poor eyesight. 
46. Petitioner could have testified that he is near-sighted, was not wearing his prescription 
glasses and was unable to see that Mark Richmond, an African American wearing a dark uniform 
at night in a poorly Ht area. 
47. Petitioner's eye doctor, Richard Murray, O.D., could have testified about Petitioner's 
f 
poor eyesight. 
48. Defense counsel failed to present evidence that Petitioner's hands were injured 
showing that he had his hands on the barrel of the pistol when it discharged. 
49. Attached hereto as Exhibit Fare documents from discovery showing Petitioner's 
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hands were injured. 
50. Defense counsel failed to present evidence that Mr. Lowe's hand were not injured, 
thus.suggesting he not petitioner fired the pistol. 
51. Attached hereto as Exhibit Gare documents from discovery showing Mr. Lowe's 
hands were not injured. 
52. Defense counsel failed to object to Jury Instruction #12, which created an 
unconstitutional mandatory presumption that a firearm is a deadly weapon for purposes of 
aggravated battery charge even when it is used as a club and not a firearm. 
53. A true and correct copy of Court's Jury Instructions are attached hereto as Exhibit H. 
54. Defense counsel and the prosecutor conspired against Petitioner by hiding information 
which would have benefitted him at trial. 
55. Attached hereto as Exhibit I is a copy of a letter dated 9-12-08 letter from the 
prosecutor to defense counsel. 
56. Petitioner did not learn of this letter until 9-14-12. 
57. The failure of counsel to inform Petitioner of the contents of the letter shows that 
counsel had divided loyalty. 
58. Counsel did not give me the Affidavit of Bridget Kinney attached hereto as Exhibit J 
until the original sentencing hearing. 
59. When the trial began defense counsel told me he did not know which fingerprint was 
on the pistol clip and was unable to cross-examine state witnesses effectively. 
60. When Petitioner asked counsel where the affidavit came from he told Petitioner that 
he just received it. 
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61. This shows that the prosecuting attorney withheld evidence from Petitioner, but 
defense counsel never moved for a new trial. 
62. Petitioner asked for a new attorney several times but was denied by Alan Trimming. 
63. My request and Mr. Trimming's response to my request is attached as Exhibit K. 
64. Petitioner asked counsel to disqualify Judge Neville without cause, but he refused to 
do so. 
65. Petitioner asked counsel to move to sever the felon in possession charge from the 
other counts, but he refused to do so. 
66. Counsel abandoned Petitioner's requested defense at trial. 
67. Counsel failed to move for a judgment of acquittal at the end of the state's case or 
prior to jury retiring to deliberate. 
68. Trial counsel failed to conduct any investigation. Attached as Exhibits Land Mare 
statements from potential defense witnesses both of whom were never contacted. 
69. The prosecutor gave defense 85 phone numbers of witnesses, but he did not call a 
single one. 
70. Counsel failed to call available witnesses. 
71. There was a complete breakdown in communication between Petitioner and the public 
defenders. 
72. The public defender attorneys were hostile toward Petitioner telling me to keep his 
mouth shut. 
73. This resulted in 61h and 141h Amendment violations of due process and effective 
counsel. 
-
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74. Trial counsel failed to impeach state witnesses Lowe, Bergerson, Al}derson, and 
Williamson based on prior inconsistent statements. 
A. Nick Anderson: 911 call states he can't see what is happening outside. Later he says 
he saw the entire thing even though it is night time and he is 100 ft away. 
B. April Williamson: The police reports indicate that she was asleep during incident, but 
at trial she states that she was outside all through incident. Her 911 call not immediate, 
rather 
delayed until police already arriving on scene. The 911 recording has background voices -
asking "what to tell cops, what about gun?" She says the pistol was a 9mm but also says 
she is unfamiliar with firearms. 
C. Ryan Lowe: His felony trafficking charge was later dismissed because of cooperation 
with the prosecutor in my case. He couldn't identify me in photo line-up, but later pointed 
me out in the court room He changed testimony many times at trial, i.e., where's the 
drugs?! He does not mention a robbery at first, but then he claims Petitioner stole $100 
from his wallet and pointed at Petitioner at the preliminary hearing. He later he said some 
other guy took the money. He also had inconsistent stories about the $2000 saving from 
saving, cashed in stocks, other items later decided/added stolen. 
D. David Bergerson: On 911 call claims he is in the house, police found his phone on 
ground outside. Also claimed he was unfamiliar with firearms, but knew gun was a 9mm 
(paramedic report). Testimony changed throughout process. 
E. Counsel failed to compare conflicting stories: 
Ryan Lowe . vs. 
Intruders knocked on door 
Playing video games 
Had seen and talked to David before 
Covering faces while indoors 
Never got kicked 
3 robbers 
Originally nothing taken, later said stuff taken 
75. Counsel failed to call any expert witnesses. 
David Bergerson 
Heard footsteps outside 
Working on computer 
Couldn't ID 
Kicking Ryan 
2 Robbers 
Nothing robbed 
76. Counsel failed to call a cognitive psychologist to contest the unduly suggestive in 
court identifications which resulted in violation of the 4th, 5th, 6th and 14 Amendments. 
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77. Counsel failed to impeach Ryan Lowe with preliminary hearing testimony that 
Petitioner took money from his wallet on his person, when he later claimed that nothing was 
taken. 
78. Counsel failed to object to prosecutorial misconduct during closing argument, e.g., 
when prosecutor showed jury exhibit 25 when referring to exhibit 52 misleading the jury; when 
prosecutor showed gun to jury and said without evidentiary support that Ryan Lowe's prints are to 
be expected on the gun; when she said that Petitioner tried to kill Ryan Lowe, inflaming the 
passions <,>f the jury; when she said Petitioner wanted the jury to believe my big lie, big 
conspiracy, thus vouching for Ryan Lowe; when she said Petitioner listened to all the evidence 
before saying anything using his silence against Petitioner. 
79. Counsel failed to object to the amendment to attempted robbery. 
80. Counsel failed to object to reasonable doubt instruction which shifted the burden of 
proof 
81. Counsel didn't object to prosecutor misstating expert DNA witness' testimony about 
blood on the bandana. Pg. 1265, 66. 
82. Counsel failed to object to cumulative DNA evidence. 
83. Counsel failed to object to Petitioner being shackled at trial or when the prosecutor 
made Petitioner get up to grab a package thus showing the shackles to the jury. 
84. Counsel didn't object when the prosecutor told the jury that everything was proven 
beyond a reasonable doubt. The only evidence of a robbery was Lowe's inconsistent testimony so 
prosecutor vouched for their credibility. Transcripts pg. 1251, 52. 
85. Counsel failed to present a justification defense for felon in possession of firearm.· 
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C. The State is Withholding Exculpatory Evidence From Petitioner. 
86. Petitioner was attached by Ryan Lowe, who was in possession of a pistol. 
' 
87. Petitioner fought back and hit Mr. Lowe in the head with a brick. 
88. The State took many photographs of the crime scene. 
89. The State did not release all of the photographs during discovery. 
90. None of the photographs released in discovery show the brick. 
91. Petitioner alleges upon information and belief that the State has a crime scene 
photograph showing the brick. 
92. Petitioner's appellant counsel contacted prosecuting attorney Jan Bennetts and asked 
her ifhe could review all the photographs taken at the crime scene. Ms. Bennetts would not 
permit appellate counsel access to the prosecutions files. 
93. The withheld photograph(s) are exculpatory evidence. 
D. There Is Newly Discovered Evidence Which Would Likely Have Resulted in an 
Acquittal Had the Jury Been Aware oflt. 
94. At trial, Petitioner denied using a pistol to batter Mr. Lowe. 
95. Petitioner argued that he was attacked by Mr. Lowe. 
96. Petitioner also argued that the injury to Mr. Lowe was caused by a brick and that Mr. 
Lowe was lying when he testified Mr. McGiboney hit him with a pistol. 
97. Attached hereto as Exhibit N is the affidavit of Justin Loera. 
98. A true and correct copy of the preliminary hearing transcript is attached as Exhibit 0. 
99. A true and correct copy of the criminal trial exhibits is attached as Exhibit P. 
WHEREFORE PETITIONER REQUESTS THAT THE JUDGMENT OF 
CONVICTION BE VACATED AND A NEW TRIAL BE GRANTED. 
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VERIFICATION OF PETITION 
I, Joshua McGiboney, being duly sworn under oath, state: 
I know of the contents of the foregoing Petition for Post-Conviction Relief, and that the 
matters and allegations set forth are true and correct to the best of my knowledge and belief . 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that of April~, 2014, I caused a true and correct copy of the 
foregoing document to be 
~mailed 
hand delivered 
faxed 
to: Jan Bennetts 
Deputy Prosecuting Attorney 
Ada County Courthouse 
200 W. Front St., #3191 
Boise, ID 83702 
~"-~"9._,_ 
Dennis Benjamin 
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J ... 
A 
Jury Trial Transcripts 
( day 1-4, disc) 
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B 
Affidavit of Greg Hampikian 
Ph.D. 
( to be provi_ded at a later date) 
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C 
Travis Williams 
Witness Statement 
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} 
Please Print 
Name ·wciit. (dil\i<tv:n:~---------
Date of Birth 
Address 
City/State/Zip _ 
I 
Home Phone 
Work Address ---~--- Work Phone ___ _ 
If student, name of school_ 
., 
Ada County Sheriff's Department 
Boise Police Department 
STANDARD STATEMENT FORM 
D.R. No._J;~~A ,~i ~'I ~±~t:"S:@+~~ .. ~i\:l..::o:_4.:_:~:...:b:_7 _ I 
Date _____________ _ 
Time _____________ _ 
_ £7h+in~. T r·a-N\f wt .011:f:l, h,rn :fa 'fii.,f:: b'v,a-j [c:W n1 &,,,,,d4h,, ,o-i.d. w-1-
p<<= v.1::-,d,. <Ju..,l:: ~e,b,t'\A\ ::t'1E:: d<e<'.ft-s:· I sSGl4.z CJnf k,cA ru,n down 
C2v> 6 of ±la(.<;6 -, lu ,~ E: .u I k., <("' = ~t{, w1f-4 
bi< /,,(1.,nd,.( I"- :rbt CV r. 771 t k:vl p(A,l{(,d 4\ ~ \,(,Q O'vf,J: aA fh,r; 
11,')i (.b.talb."-1 4<,..,,,1 ~ bce-zi a skurf:. As: S6dY\ tJ.5 X ht-a.rr:A ,vu1 
.911 v ·-11,~ 1/A.ob ch ..if: T h, f f'l,E f{oqr M-.A cra.v-1 I~ G.1ALIPJ f@,,.,, 
Witnessed By: Statement By: 
EXHIBIT 
c_ 
a. ________________ _ 
(Signature) b. ________________ _ 
1c,;,... ......... , .. ,...\ 
---------- I (Signature) a 
-----1 
'""""'·""' 
000020
D 
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Joshua McGiboney 
#85623 
Idaho Correctional Center Unit H 
P.O. Box 70010 
Boise, ID 83707 
Petitioner in pro per 
1N THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, 1N AND FOR THE COUNTY OF ADA 
JOSHUA McGIBONEY, 
CASE NO. 
-----
Petitioner, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
AFFIDAVITOFROBERTKERCHUSKY 
vs. 
STATE OF ID~O, 
Respondent. 
Robert J. Kerchusky being first duly sworn upon oath, hereby says: 
1. I am a independent fingerprint examiner. 
2. I worked for the Idaho State Police from 1984 to 1996 as a fingerprint examiner. 
3. I have reviewed the August 25, 2008 report of Bridget Kinney regarding her 
examination of a latent impression on a Smith and Wesson magazine which individualizes to the 
#6 finger (left thumb) of Michael Ryan Lowe. 
4. I have also examined the photographs of the Smith and Wesson magazine which 
shows Mr. Lowe's left thumb print. (Attached as Exhibit A hereto.) 
5. I have also examined the photographs of the print which show its orientation on the 
magazine. (Attached as Exhibit B hereto.) 
6. It is my professional opinion that Mr. Lowe left that thumb print when he was loading 
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the magazine and was not placed there during a struggle between two people for the possession 
of the weapon the magazine belongs to. 
7. The position of the print shows up as if a right-handed person was holding the 
magazine with his left hand while inserting bullets with his right hand .. 
8. The print is not smeared and of good quality indicating that the magazine was stable 
when the print was deposited. 
9. This ends my Affidavit. 
SUBSCRIBED AND SWOW'!._ !P ~ 
before me this ~y of~, 2014. 
Notary Public for the ate ofldaho 
Residing at: -~--="-'~=--------
My commission expires: b/ 3/ l'f 
2 •AFFIDAVIT OF ROBERT KERCHUSKY 
000023
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on thisijtfaay of April, 2014, I caused a true and correct 
copy of the foregoing to be deposited in the United States Mail postage pre-paid and addressed 
to: 
Jan Bennetts 
Deputy Ada County Prosecuting Attorney 
200 W. Front St, Rm. 3191 
Boise, ID ~3702 
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~ •. 1 
t-3 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Seto901 - Mod.~1. no side.Jpg-FA001.tif 
'. 
Agency: Boise Police Department Case #: 809-867 ' 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
.. , 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Latents located on 'Smith & Wesson magazine (lab #2A) 
Set0005 ~C>SCF0078.jpg-FA001.tif 
l,OUlnQ .e11 a B:,-tr'ct>1 oF m11r; < 
Processed J 
-0~~~ 
•. 
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Declaration of Don Cameron 
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\. 
DISTRICT COURT OF THE 4TH JUDICIAL DISTRICT OF THE STATE OF IDAHO 
IN AND FOR THE COUNTY OF ADA 
IN THE MATTER BEFORE THE APPELLATE COURT OF THE STATE OF IDAHO 
Defendant; 
Joshua M.cGiboney 
Case No. CR-FE-2008-0004642 
DECLARATION OF DON CAMERON IN SUPPORT OF DEFENDANT: 
I, DON STUARTCAMERON, declare as follows: 
I have personal knowledge of the contents of this declaration. If called as a witness, I could and 
would competently testify to the matters set forth in this declaration. · 
1. I am the owner of Cameron Consulting. 
2. Cameron Consulting is a physical skills and classroom teaching firm that provides 
contractual instruction to police agencies; college districts, private se~urity companies; private 
, corporations and the United States Military. 
3. I am currently on staff or teaching at Sacramento Public Safety Training Center; Napa 
Valley Police Academy; California Department of Corrections; and the Contra Costa Sheriff's 
Regional Training Center. 
4. I am also a litigation consultant in police practices cases on laws of arrest; use of force; 
policy and procedure; training; firearms and physical methods of arrest for the past 30 years. 
5. I have been training peace and correctional officers in laws of arrest; use of force; policy 
and procedure~ training; physical methods of arrest, firearms and oth~r areas for the past 40 
years. 
,. 
6. I am currently actively teaching peace and correctional officers and over my 40 years of 
training I have trained approximately 30,000 to 40,000 officers. 
7. I was a sworn police officer from 1966 to 1981 with the Berkeley and then the B:A.R.T. 
; EXHIBIT 
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Police departments. 
8. I am certified by California P.O.S.T. (California Commission on Peace Officers Standards 
and Training) as a basic and advanced firearms instructor. I recieved my inital training as a 
firearms instructor and S.W.A.T. instructor from the FBI (Federal Bureau of Investigations) and 
was formally certified as a NRA (National ·Rifle Association) firearms instructor. 
9. 1 As a part of the firearms training I provide police officers, I deal with nomenclature of the 
semiautomatic.pistol, its function and operation; loading and reloading; speed to target and firing 
accuracy. 
i 0. Attached as exhibit No. 1 to my declaration is a true and current copy of my resume 
which further outlines my training and experience in the area of law enforcement and :firearms 
training. 
11. A semiautomatic firearm is a firearm that features a magazine which holds cartridges that 
self load into the firing chamber automatically, a semiautomatic firearm will load and fire only one 
cartridge automatically with a single pull of the trigger. 
12. A magazine is a container that holds cartridges and fits inside the magazine well of a 
semiautomatic pistol. The magazine and the pistol are two separate component parts that are 
put together so the pistol will fire. Attached as exhibit No. 2 is a diagram of a semiautomatic 
pistol and a magazine. 
13. The exterior walls of the magazine can only be touched when the magaziile is outside of the 
pistol. It would be impossible for a finger or thumb print to be put on the magazine when any 
other part of the pistol is touched with the magazine inserted in the pistol. The only way a 
finger or thumb print could be found on the magazine is if the magazine is handled when it is 
outside of the pistol. ' 
I declare under penalty of perjTI rnder the laws of the State of California that the foregoing is 
true and correct. Executed I l JO , at Martinez, Contra Costa County, California. 
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December 31, 2009 
Joshua McGiboney IDOC#85623 
ICC Unit K-103-B 
P.O. Box 70010 
Boise, ID 83707 
Dear Mr: McGiboney: 
Enclosed please find my declaration in support of your defense. I had someone with no 
familiarity with firearms read the declaration and she was able to understand how a 
semiautomatic pistol generally works and that the magazine would have to be out of the 
gun to have a print placed on it. 
I hope this helps your case. Keep me informed of the progress and outcome. 
If I can do anything else to help you out, let me know. 
Sincerely: 
D~ 
2336 Banbury Loop 
Martinez, Ca 94553 
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PERSONAL: 
Don Stuart Cameron 
2336 Banbury Loop 
Martinez, Ca 94553 
RESUME EXIBIT NO. 1 
(925) 228-0318 - FAX (925) 228-0890 
EMPLOYMENT: 
Cameron Consulting 1984-Present 
Cameron Consulting is a physical skills teaching firm that provides contractual instruction to 
police agencies; college districts; private security companies; private corporations and the 
United States Military. Currently on staff or teaching at Sacramentc:> Public Safety Training 
Center; Napa Valley Police Academy; Alameda County Sheriff's Regional Traini.ng 
Center; Contra Costa County Sheriff's Regional Training Center and Mott Training Center. 
Litigation Consultant in Police Practices Cases on Use of Force; Policy and Procedure; 
1raining; Laws of Arrest -1978- Present 
Court Appointed Monitor for the special injunction between the City and County of San 
Francisco and Ten 15 Folsom Club 
Distributor for FIST Equipment 1991-Present 
Clough/Cameron Consultants 1981-1984 
Clough/Cameron Consultants was a partnership providing instruction in physical skills on a 
contractual basis. The partnership was dissolved and Cameron Consulting was formed. 
Bay ~rea Rapid Transit District Police Depa~ment 1972-1981 
Served as a police sergeant: 2 years in personnel and training; 2 years narcotics/plain 
clothes supervisor; 1 year background investigations and 4 years patrol supervisor. 
. . 
Berkeley Police D~partment 1966-1972 
Served as a senior patrolman: 5 years patrol and 2 years community relations. 
EDUCATION: 
Balboa High School 
San Francisco City College 
California Coast University 
Management 
CREDENTIALS: 
San Francisco 
Associates Degree - Business 
· Management (Hotel & Restaurant) 
. Bachelors Degree - Business 
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California Community College Teaching Credential - Limited Service & Instructor 
California Adult Education Teaching Credential 
POLICE Cl;RTIFICATES: 
California Commission on Peace Officers Standards and Training (P.O.S.T.) 
Basic Certificate 
Intermediate Certificate 
Advanced Certificate 
Supervisory Certificate 
RELATED CERTIFICATES: 
Martial Arts Training - Third Degree Black Belt - Karate & Seventh Degree Ranking - U.S.A. 
Aiki.Jujitsu · 
F.B.I. Certificated Range Master 
F.B.I. Certificated Chemical Agent Instructor 
F.B.I. Certificated Special Weapons and Tactics Instructor 
Consumers Affairs Baton Instructor 
Standards and Training for Corrections Certiffed Instructor (S.T.C.): 
Defensive Tactics Instructor 
Impact Weapons Instructor 
Management of Assaultive Behavior 
Strike Team · 
P.O.S.T. Certified Instructor Trainer: 
Weaponless Defense 
Impact Weapons 
Survival Shooting . 
Basic Firearms 
Crowd Control 
P.0.S.T. Certified Instructor: 
Basic S.W.A.T. 
Advanced S.W.A.T. 
Officer Safety (uniform and plain clothes) 
Vehicle Stops 
Building Search 
P.0.$.T. Subject Matter Expert Committee Member: 
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Use of Force 
Physical Meihods of Arrest/Baton 
Crowd Control 
Less Lethal Munitions 
Accuracy Systems Incorporated Certified Flash Bang Instructor 
RELATED POLICE SCHOOLS: 
P.0.S.T. Basic Police Training - Berkeley 
P.0.S.T. Supervisory School - Modesto 
F.B.I. Basic RW.A.T. - Concord 
F.B.I. - S.W.A.T. Instructor - Navoto 
Defensive Tactics Instructor - Koga Institute 
. Progressive Discipline for Supervisors - Oakland 
Many Other Police Schools 
LOCATIONS TRAINING PROGRAMS HAVE BEEN PRESENTED: 
California 
Nevada 
Hawaii · 
Georgia 
Colorado 
Oregon 
Idaho 
New York 
New Jersey 
Canada 
PUBLICATIONS/ARTICLES: 
Physical Skills Development Manual 
Yawara Stick Training Manual 
Weaponless Defense Instructors Manual 
Impact Weapons Instructors Manual 
Ungun Training Manual 
Tactical Edge 
Awarebics Training Manual 
The "Back-up" - Vehicle Extractions 
VIDEOS: 
Weaponless Defense Instructor 
Impact Weapon Instructor 
Awarebics 
POST -Telecourse "Handling Violent Subjects" I & II 
Managing Givil Disobedience 
. AREAS OF EXPERTISE: 
Assaultive Behavior Manage_ment 
Building Search 
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Crisis Management 
. Crowd Control 
Defensive Tactics 
Injuries Caused by Weaponless Defense Techniques 
Injuries Caused by Impact Weapons 
Impact Weapons 
Laws of Arrest 
Officer Survival 
Police Practices 
Policy and Procedure 
Proper/Improper Appltcation of Neck Restraints 
Proper/Improper Law Enforcement Training 
Security Personnel Training 
Self Defense for Women 
Special Weapons and Tactics 
Standards and Training for Corrections· 
Supervision 
Use of Deadly Force 
Use of Force 
Vehicle Stops 
Weaponless Defense 
GUEST SPEAKER: 
PORAC - Training and use 9f force 
Central San Joaquin Valley Risk Management Authority - Policy, ADA and the use of force 
Bay Cities Joint Powers Insurance Authority - Policy, ADA and the use of force 
Association of Defense Counsel of Northern California, Nevada - ADA and the use of force 
QUALIFIED AS POLICE PRACTICES EXPERT: 
District Court: 
Northern 
Southern 
Eastern 
Central 
Superior Court: 
San Francisco 
Stockton 
Bakersfield 
Sacramento 
San Jose 
Northern Philadelphia 
Las Vegas 
Arizona 
Los Angeles 
Fairfield 
Oakland · 
Marin County 
Reno 
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Semiautomatic Pistol: Exterior EXHIBIT NO. 2 
Basic 
components 
S-2 
The following graphic identifies the basic external components of a 
· semiautomatic pistol. For additional information regarding the function of 
each component, refer to Chapter 2: Basic Firearm Nomenclature and 
Operation. · 
I 
I 
LD 35: Supplemental Material 
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Semiautomatic Pistol: Interior 
Basic 
components 
The following graphic identifies the basic internal components of a 
semiautomatic pistol. For additional information regarding the function of 
each component, refer to Chapter 2: Basic Firearm Nomenclature and 
Operation. 
LD 35: Supplemental Material S-3 
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Semiautomatic Pistol: Magazine 
Basic 
components 
S-4 
The following graphic identifies the basic components of a semiautomatic 
pistol magazine. For additional information regarding the function of each 
component, refer to Chapter 2: Basic firearm Nomenclature and 
Operation. 
LD 35: Supplemental Material 
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1CAL1.F-ORNIA ALL-PURPuSE 
-CERTIFICATE :.OF ACKNOWLEDGMENT 
State of California 
County of {2V\4-rg Cede, 
On , JancJ0 nf 2. 20CB before me, ~~~~~~--~__._,--+-~~~--------
personally appeared Oo n C0 ® r:o n. 
who proved to me on the basis of satisfactory evidence to be the person(st-whose name(~ is/are subscribed to 
the within instrument and acknowledged to me that he/shefthey executed the same in his/~r authorized 
capacity(i0S-), and that by his/~ir signature(-s,- on the instrument the person(tj, or the entity upon behalf of 
which the person(S1-acted, executed the instrument. 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph 
is true and correct. f -
l2000000AmANAMONiov''f e11- Commission #1656977 c: ~ Notary Public • California ~ 
::> ... Contra Costa County I\) 
My Comm. Expires April 0, 2010 
ADDITIONAL OPTIONAL INFORMATION 
DESCRIPTION OF THE ATTACHED DOCUMENT 
(Title or description of attached document) 
(Title or description of attached document continued) 
Number of Pages __ Document Date 
-----
(Additional information) 
CAPACITY CLAIMED BY THE SIGNER 
D Individual (s) 
D Corporate Officer 
(Title) 
D Partner(s) 
D Attorney-in-Fact 
D Trustee(s) · 
D Other· 
---------------
2008 Version CAPA vl2.10.07 800-873-9865 www.NotaryClasses.com 
INSTRUCTIONS FOR COMPLETING THIS FORM 
Any acknowledgment completed in Ca/ffornia must contai11 ,•erbiage exactly as 
appears above in the nota1)' section or a separate acknowledgme111.form must be 
properly completed and attached to that document. The only exception is ff a 
document is to be recorded outside of Calffornia. In such instances, 01(1' a/ternatil'e 
acknowledgment verbiage as may be pri11ted on such a document so long as the 
verbiage does not require the nota,y to do something that is illegal.for a nota,J' in 
Ca/ffornia (i.e. cert(fying the authorized capacity of the sig11er). Please check the 
docume11t careful{l'./i1r proper notarial wording and attach this.(01111 if required. 
• State and County information must be the State and County where the document 
signcr(s) personally appeared before the notary public for acknowledgment. 
• Date of notarization must be the dale that the signer(s) personally appeared which 
must also be the same date the acknowledgment is completed. 
• The notary public must print his or her name as it appears within his or her 
commission followed by a comma and then your title (notary public). 
• Print the name(s) of document signcr(s) who personally appear at the time of 
notarization. 
• Indicate the correct singular or plural forms by crossing off incorrect forms (i.e. 
he/shc/tkey;- is /are) or circling the correct fom1s. Failure to correctly indicate this 
information may lead to rejection of document recording. 
·• The notary seal impression must be clear and photographically reproducible. 
Impression must not cover text or lines. If seal impression smudges, re-seal if a 
sufficient area permits, otherwise complete a different acknowledgment form. 
• Signature of the notary public must match the signature on file with the office of 
the county clerk. . 
•:• Additional information is not required but could help to ensure this·· 
acknowledgment is not misused or attached to a different document. 
•:• Indicate title or type of attached document, number of pages and date. 
•!• Indicate the capacity claimed by the signer. Tf the claimed capacity is a 
corporate officer. indicate the title (i.e. CEO, CFO, Secretary). 
• Securely attach this document to the signed document 
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F. 
Injury Reports 
( to be provided at a later date) 
000041
G 
Non-Injury Reports 
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U~/UO/~UUO iO:~i 
-
D 1111 
. . I , .. . . . , 
·. ! t J ·r· I • } ., ' .. ... 
: • ' : - 1 ; • ... • 
• re 
PD•lll!II 
........ 
Aaa ~ounty ~aramea1ci 
-+ PA'S OFFICE 1 la) 009 
I Name: Low•, Ryan Age 20 · y .. ,. Gander Male ! Weight 150 Lbs 
Suble52tlve: 
Chief Complaln~ 
. , .. . . 
Head pain 
RPI: 
S) Medic 68 dlspatct,ld a>de 3 to W. caa11 Sl/8. Orchard St. for 1 20 y/o mate pedant lnvolvld In posslble shooting. According to the 
patient, he was Inside hls frlenda hou• (In ~ ~t) When aqnecne knoclcld on thalr doOr. The aU1nt rapcrq hla friend leJ the 2 man 
ta!O lb• home thrOugh the froot door. The patient ,t;1N the a m~ ~t down Into the baHmtnt asking "Where's the money" and de.scribing 
them In their aar1y 20'e. llle patient l'lpcril tha ~It.Ian Mnt Into "his room• l!)Oklr:,g for money, The patient 1tata. the 2 men left the 
basement and exited the hcula. llle paUent etalN; I...;~ the 2 men outside and the a men •1pUt up• running In separate dll'lctlona. 111• 
patient statea he caught 1 of the men and began vnetllnglftgh1!ng wttl)Jhe man. Th~ pa1fent !'lporfa as. a result of wruUlng/ffghllng with the 
man, he'stclnMd both kned(atnlfOna):-·Pf•.-,,......_ the-mari.~tfilng~pflllt p.x:ke.t·arid'itruclc hlm'ln'the side of the head 
with the object. The patient ropcrta he dkl not IN the object but he belltvtt the object wu • gun. The patient reports he believes the object 
that struck him was metal. The patient reports he then fllll to tho ~ and tha man ran away. Th• patient stalH one of the 2 men •shot my 
roommate•. The patient atalllS he did not know either of the 2, men that entered the home. According to tne padtnt, h• did not experience 
LOC and ~-nc,t _l:\u.!flh~ ~-ef!e on_hJLbody~JPl'.P.ltlttclabl[,valn this rwpo,t. The pattant rel)Ol1a he as I H/A; dou not ----- -- -···· - - -
· offer-a rating ot ducrfpllon. The patient l'IPOrll he wu feellng u ht nannally does and wa1 wlo complalnt pdat to the lnckfant Th• patient 
repcrta If he did not have the head pui and knN abrallona, he WOUid fNI u ht normally does end would be w/o canplalnt. llle patltm 
denies au other complalnta and pertinent negallvN. Pertinent negattvN: patl•nt denlet L~cope. vlslcn/audltory changes, SOB/dyspnea, 
numbnllU/tlngllng/Weaknea or pain In exlremHlea, ractnt ~"'· cheat peln/pl'IUUl'I, ABD 19ndemess, NN, any other traumaJlnjury not 
. listed above In thll report._r~1t·lx: Nonutalild, . __ · _. _ ·· --------____ . -·-· ___ ---·- ________________ , ___ .... ___________ _ 
Upon arrtv., Media 158 staged at Blaser/Orchard' SL behind !-1. Oballmd .E-0 lalvlng the Kena. Obset\led Bolte PD walking wtlh a male 
patient towardl the Mlcu. Otiserved lhe'pai1',;t'Wllti bllateral knelfal:lful6ni.-~Hdlncf contronid w/o direct pressure. Ob!1rvect the 
patient holding the left side of hla head. ObNMld what a~d to be blood on patient'• hand. 
Medical Billing Quut.101111: 09 unconscloua / Shock - NO, OS Moved l!y Stretchw- NO, UT SINlcea A.vallable - YES, oe Patient 
Dl1charged - NO, 05 Bed Confined After - N(), .04 Bed Conflned Befora - NO, 03 Medlcally Necasaary -
YES. 02 Vl•lbl• HernmThaQe - YES, 01 Phyaleal Rastruita - NO 
Allergies: 
Current Medications: 
Medical History: 
None Staf9d 
None 
None Stalad . 1·. 
, • °' I 
'•, 
Trauma Supplement, _....,._ .... !,.,- -1 t ·, i .~-~~ ... ~,>+~~~u...-1f~·-- , . _ .. - .. ~~-~- .... ,. .... ·- -· • _ 
. : , . : • . . • •,, f1~ ' ... • ,, r:•• •, \v:W.• • • , 
Initial Trauma Score: 14 
PtVohlcle: 
Pt Position 
lnltlal GCS: 15 Mechanism of Injury Other Assault 
Safety Equ.lpment: None 
Est. Blood Loa•: 6 
Oblective: · · . · · 
.. • I • 
00,.LOCLOrJentatlon~" .... ~~~11-.!-¥:W ·-='!"111· .. -~,.u,rw~,:,,o.,_,,., ..• , .•... 01 Airway: All'Wl)'-pettnt • ,t '• •• • 'p • ,, i ,,, I '•, I ',' ,•~l,•,,..t•,: I 
02 l!lroathlng: Brealfllng-unlabalad 
03 Circulation: Clrculallon-G radlal 
04 Skin: Wann, Plnlc, Dry 
os HEENT: Trachea mldllne, .ND • Absent, Non-ttndar to palpaUon, Laceration: approx 3 cm. lactrallcn on/about left 
lateral scalp, No defom,ltl11 noted 
rrr Chest: s~mlfrfcal chest r1e, :· . . . 
• •• r • 
-..... "'. 
EXHIBIT 
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U;J/ VO/ "uuo J.O; ,>J. Cl '-'V~l,,11 J.. CU, CIIUCU..&."'" ........ ..., -·. ·-- -
• •• , .! : ,t• .·: ••:o1•,9i;:;:·,·.· •••. : ... :'" ......... : . ,• ........ . 
t I I ' I . ,, •· I r ' ... 
Addtndum·Exlltr.· [] 
PCR Locked: D 
Complete Status: 
Patient# 1 Of: 1 Page2of5 
. L:.l~l:HOSL=-L1·AL L:.Al11!L~Y C/JJ~l: Rt:L=-OtxT 
- M -• a1i··.: :·::. : .. ~ Trauma I .. · I I 
,. .. .._ Gam4111fll Incident Number Date: Madl~I Racord #: 
......
..... . . ,,,,, · :,.... ", ...... · ',, •, · .. . -· . . /3/20.0J .. 
. . :)!~~~~.,$1~~-'9,~J",~.,';,;·,~.~~~il.f,r~,<'€fl""'"'T~~, ........... ,.,•,t:i:;·;.;;.-;.a;'··--;..;·~· ·;;.;."'-· •;.;.··;;;.· .. 'J•----------
-- • I I r , , I ; i -. ,, ' •. '"'-r-, 
- .. .r ...... 
. ,,• 
Name: Lowe, Ryan Age 20 Years Gender Male Weight 150 Lbs 
• •. t 
08 Back/ T-L-S Spfne: 
09 Abdomen / l'lank: 
10 Pelvll / GU: 
Non-rendar to palpallan, No daformltlea noted 
Soft 
11 Upper ExtnlmHI .. : 
12 Lower l!xlnmltlu: 
13 Neuro: Pw1olol'Fua~•• ·~ .-1.,!":-1:: .;.-:,.'.•."• .. ;.•:-·~::..;;.• •• I'. •a, 1 •lo "••"t"°•.• 
. . . . . . .. . . . . 
0;03 ASSESSMENT 
0:03 VITAL SIGN 
Assessments; 
1. LACERATION, SCALP. 
2. 
Plan; 
23:52 
23:52 
23:52 
23:59 
23:59 
23:59 TREATMENT NOTI! 
0:01 PATIEJilT LOADED · 
0:02 
0:03 TREATMENT NOTE 
0:04 DRESS WOUNDS 
Ryan 
SKIN Color. Normal / Pink• Mclsture: Normal/Dry. Temp: Normal 
Cap Refill: Not Asaessed- Pupils: L: Mld-Polltlon- ft: Mld-PollUon- PERL: Yn 
GCS: 1. ~  Spontaneoua- Motor: Ob9y9 Verbal- Vlllblll: Oriented 
SBP/DBP: 149/93 ECG Monllor- PulN: 128 Regular- ~-Rar.: 10 Regular S02: 
9S 
. ..: ~ ·-
....... ··-
. . 
.. . .: ...... fn3.0 \''; '3.t,.· · ... · ... · .. -, . ·: . · 
Generai Severity lmpre•slon: MIid 
nme Call Raeelv.d 
'· Time Untt.l;ll*patched ,. 
.-Tl~.Unll·~ute ,1·· .;. :., . : .. ·: ; .•.•.. , •. 
. . . i ~ . ·.· 
,. ... 
Antved Scene 
Odometw. 107758.1 
Patient Contact 
Corless, Lane - eMT-P 
NotN: ~and~ patlenL Found pa~t to have head pain aa c/C-
P:.atlent reports hi• knees also hurt. Obtain Hx. 
... ·. . ,,:.. . .. . · .... J ~". :... ,: .. :... . .. . I • • • .. • • • • Corteu,·l..an•. EMT-P 
Notes: Patient ambulated Into MICU w/o cllffletilty alid sat/seoorect on bencn 
seat. Waahed paU1111f• hand• with NS. BIOOd on handa WH from scalp. 
Patient toJ11rated transfw lnro MICU W/o c:hangee_ Patient presented w/o away 
in gate. 
Depart Scene · 
: :• ~..:~.·.·:.:.J· 
Not11: Obtain vltalaluam: Obllerveel lacerallon on head, blNdlng controlled 
w/o dlteot p-.ura. l<nN abraal911a/a~ skin wounds • 
.• ·:-:· ...... .. . •, :· I.•: ..... •. •;:. . . . · ..... 
Notts: Dressed patient's head laceration. Patlant tclerated procedure well w/o 
difficulty. 
.: .. ..,,.h • ,1 •• • :.:· .. • •• 
·: . r,:: ~ .. !. ·,: •• #. • 
. :. ·~ .. 
.. • ....... ,.~. . •,':·.-::~:-.+~:-. ,·. ·~ ~:·.:···,::·. '• . 
Cofltll, Lane - EMT-P 
Corlesa, Lane - EMT-P 
·r1n1aet 4/4/2DDll 11:1&.32 AM 
r 
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* 
• ....... <;:o •• •·!• J: •.•• - •. ~91JdDin:i:JlSl!~_jf3 .. ,~..-~ll'l"iiliti""SlatiJl·--e-- ··· · .. ,· . . •• •.! ~ . .. •• . • • • •• . ,,.. •. 
• _ . PCR 1.oclcad: 0 ~llant #, ! Of: 1 Pao• 3 of .s 
- Trn~ma I rncil:sent NUmoer I 11 oate: 
· _ 413/2008 
.... _..,..-_ ....... ___ __, 
Name: Low,, Ryan .·· .::·. . Age Years. Gender Mala 
0:05 PULSE OXIMETRV %SAT:96 
Not .. : Ambient 11r. Patient wu pelfualnd well w/o difficulty. Skin 1'9malned 
PWO, 
0:08 TRANSPORT NOTE . ,. •. I, 
Now: Remalndar of transport Y4S unevtn!M. Pallent remained CACJx4/' w/o 
any other 9hangea -~pt ai italed abov9 In· this report. . 
... . . 
•-= .... , .. "-#4~.=r,n.;o'"n·at!:~ - . ...-fa· . .;.~, ie•..:.,-c....,· .•. '"""~ :. ......... 
.. . :- : . ., ·•: ~ ···.. . . . :·. . . :··7. . . .. t •• : •• • 
0:08 
0:09 RELEASE NOTE I • 
0:20 
PROPERTY DISPOSITION-· - • .. ~ • · ·' . , '. ' 
· Notes: ·Trans,.rred eara to ER RN wid, run bedside report. Patient'•. only 
. belonging•~ ~11 ~· was wNlfng. Pa1ient algntd Hf PM. 
Rotu,:n to,S.trvlce . .... : .. 
• •' ,: o I 
H ·~""''·-· R,, __ .... II ..... "" ...... "'-'""""··· .. 
Weight 
CorleH, l,;ane - EMT-P 
Coitus, Lane - !MT-P 
Corless. Lant - EMT .P 
Receiving Hosp Ital: SAH St Alphonsu&, ~MC . Transport Code: 2 
Clinical Course: 'Malt1taln·e($-: '·: ', ?_~-"-i · •.. ' ·· -.:.: ·:· · •. 1,j ·::::, ~-,:~ :?o~~tlr\alfon~Re~·i~rj' Mosl'Acces·slble RecelvJ,ig Facilit 
Care Transferred To: ER RN 
.. ···-· .. ,.,, -.··· 
•..: I •o 
·:' 
... -. .: 
.. . 
t.• : • .. ,. t. ·: . ..... • .• : .. 
mo ·d 
......... ·-· ....... . 
'i••. ··:·- ... ~ ·-:-·~-~-. : ..... :• .. •, :-i.- .. 
.. 
JN3Wl!Vdaa 3Hli VNnx £s:ao IH& eooz-vo-aJV 
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@ Saint Alphonsus I Emergency Services 
IOSS N. Curti5 Rd. • Boise, Idaho 83706 a (208) 367-2121 323 East Riverside Drive aEai:le, Idaho 83616 •(208) J67-S3S8 
ALL EKOS. X-RAYS, AND 1.AIIOIIATOllY TESTS NOTED IN DICTATION AIU! TIIE RESULT OF INDEPENDENT VISUALIZATION AND INTElll'llETATION PEllFORMED CONTEMPORANEOUSLY 
AT THE TIME OF SERVICE BEFOllE TIIE PATIENT HAS LEFT THE EMERGENCY DEPARTMENT, UNLESS SPECIFICALLY NOTED OTllEllWISE. THESE USUALLY AIU! UNUSUAL CASES IN 
WHICH TIIE EMERGENCY PHYSICIAN HAS CONSULTED ANOTHER MD. ALL CONSULTS WITH PHYSICIANS AS LISTED IN THE DICTATION Oil NUllSES' NOTES AllE IY TELEPHONIC 
UNLESS OTHERWISE SPECIFIED. l'LEASE SEE FllONT SHEET Oil NUllSES' NOTES FOil ADDmONAL PAST MEDICAL HISTORY, SOCIAL HISTORY, FAMILY HISTORY, 011 PHYSICAL 
EXAMINATION, 
Patient: LOWE. RYAN M 
MR #: Hosp. Serv.: ER-ETA 
04/04/2008 
04/04/2008 
Diet. MD: KRISTEN H SAAK, MD 
Visit #: Admit Date: 
Date of Birth: Serv Date: 
EMPI#: 
Job Number: Version: 1 
EMERGENCY DEPARTMENT 
CHIEF COMPLAINT: LACERATION TO HEAD. 
~ ~. 
HPI: Patient is a _ male. Apparently, he was injured in altercation, ''pistol whipped to the head." 
He complains of pain to the left side of his posterior scalp where he has a laceration that is hemostatic on 
ED anival. He complains of right-sided trapezius pain. He had no loss of consciousness, no mental status 
changes. No midline neck pain, no tingling or numbness or weakness. No nauseaor vomiting. He ·a1so 
complains of abrasions to bilateral knees. He is accompanied by the police and he is going into the station 
for questioning following exam.r 
PAST MEDICAL HISTORY: Denies. Tetanus is up-to-date, four years ago. He has also had recent cold 
symptonB, which are overall resolving. 
SOCIAL HISTORY: Positive tobacco. 
REVIEW OF SYSTEMS: See written note for complete review. No fever, no appetit~ changes. 
Nonproductive cough, sore throat, runny nose. No chest pain. No difficulty breathing. He does have the 
abrasions to the knees, but he has been ambulatory and the neck pain is right lateral. · 
PHYSICAL EXAMINATION: 
GENERAL: 
VITAL SIGNS: 
HEENT: 
NECK: 
HEART: 
LUNGS: 
ABDOMEN: 
SKIN: 
This is a nontoxic, alert 20-year-old male. 
Reviewed on nursing notes. 
Eyes are anicteric. Pupils are 3 mm and symmetric. Oropharynx is moist 
and clear. He has had right-sided tenderness along the trapezius muscle 
and soft tissue swelling to the posterior scalp. He has a 4-cm scalp 
laceration to the left posterior parietal area, hemostatic. 
Supple. No midline tenderness. No adenopathy. Full range of movement. 
C spile is clear clinically. 
SI and S2. No murmurs. Rate is in' 110 on my auscultation. 
Clear to auscultation bilateral. Nonnal work of breathing. 
Soft, flat and nontender. 
Contusions to the scalp as above. Also abrasions to bilateral knee~. 
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PATIENT: LOWF, RYAN 
EMPI: 
Job Number· · version: 1 
EMERGENCY DEPARTMENT 
NEURO: . GCS is 15. No cranial nerve deficits. No focal motor or sensory deficits. 
ER COURSE: The 4-cm scalp laceration was anesthetized with lidocaine with epinephrine and was 
copiously irrigated and explored. No foreign bodies were found. Closed using sterile technique and staple 
in a single layer. This was well tolerated. At this point, I see no signs of bacterial illness as a cause for the 
patient's cold symptorrs, also see no signs of fracture or bony injury. He will be discharged with police in 
stable condition. . 
DIAGNOSTIC IMPRESSION: 1. EVALUATION AFTER ASSAULT. 
KHS:SPas 
D: 04/04/2008 00:51 :41 
T: 04/04/2008 08:01:10 
J: 1034036 
T: 865236 
cc: 
2. A 4-CM SCALP LACERATION STATUS POST SINGLE 
LA YER REPAIR, UNCO:MPLICA TED. 
Electronically approved by KRISTEN H SAAK, MD on 04/11/2008 08:41 :09 
KRISTEN H SAAK, MD 
Version 1/franscription correction: 04/04/2008; 0843; san• 
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A saint Alphonsus 
't,' Regional Medical Center 
toss N. Cw:n Nd. • aow. "'~;J,~ = ;2::1 ~1.1111 
Printed: 04/04/08 1707 
PRE-TESTING DATE: 
PREADMIT DATE: 
ADMIT DA /TIME: 
ACCOUNT# ROOM NS ACC PT TYPE PUB SERV/LOCATION ADMIT BY EMPI/CORP I 
-- -----· -·- ~- -·-~ -----··- -·--· --- ·-
EXA EXA ER ER 
PATIENT: 
LOv"v'c,RYAr~ M 
LANGUAGE: 
GUARANTOR: 
LOWE.RYAN M 
RELATIONSHIP: 
RELATIVE 1: 
LOWE, TRISHA 
RELATIONSHIP: 
RELATIVE 2: 
HOME 
HMW __ _ 
DOB AGE 
MPlOYER: EMPLOYER NOT LISTED 
OCCUPATION: 
EMPLOYER: 
EMPLOYER NOT LISTED 
OCCUPATION: . 
EMPLOYER: 
OCCUPATION: 
SEX 
M 
MS 
s 
RACE 
1 
EMP STATUS: 
EMP ST,4\TUS: 1 
EMP STATUS: 
-~WORK ____ --------------- ___ ------------------------------------------
RELATIONSHIP: 
PHYSICIANS 
ADM: 311 HENZLER,M.!'JU< A 
A TT: 311 HENZLER.MARK A 
REF: 
PCP: 99232 NO PCP.PHYSICIAN 
RES: 
INSURANCE 1 
INS/PLAN PLAN NAME 
INSURANCE 2 
INS/PLAN PLAN NAME 
INSURANCE 3 
INS/PLAN PLAN NAME 
INSURANCE 4 
INS/PLAN PLAN NAME 
CONDITION CODES: 
OCCURRENCE CODES: 
OCCURRENCE SPAN: 
CASE MANAGER: 
REVIEW: 
06 04/04/08 
CODED/ABSTRACTED DATE/BY: 
BILLED DATE/BY: 
LOWE.RYAN M 
ADMIT DIAGNOSIS 
HEAD INJURY/PAIN 
ORDER STATUS -
CONSENT SIGNED: YH 
COMMENTS: HMW 
INSURED NAME 
INSURED NAME 
INSURED NAME 
INSURED NAME 
REL ID NUMBER 
REL ID NUMBER 
REL ID NUMBER 
REL ID NUMBER 
PREVAOMIT: 04/04/08 
PREV PT TYPE ETA 
PT BED PREF: 
STAFF ALERT: 
_COMMENTS; 
CHURCH:RELIGION UNKNOWN 
GROUP I 
AUTH I 
GROUP I 
AUTH I 
GROUP I 
AUTH I 
GROUP I 
AUTH I 
GROUP NAME 
GROUP NAME 
GROUP NAME 
GROUP NAME 
PREV SERVICE: ER 
PREV ACCT I 
PREV NAME: LOWE.RYAN M PREV LDC: ER 
ADMISSION DA TE/TIME: 04/04/08 14S 1 
DISCHARGE DATE/TIME: 
DISPOSITION: 
ACCT· MR/UNIT# 
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Jury Instructions 
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-A-r·r.: ., .:: ·t. :.;~.:: LAJE St ,l C /-'\.! ,.__ 
r,ucuc t:,Cf[.NDER OCT - 3:"2008 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL ~..,;;;;.d..;;;..;irtf_~Y~~~~~~ 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF AD 
THE STATE OF IDAHO, 
· Plaintiff, 
vs. 
JOSHUA LEE McGIBONEY; 
Defendant. 
Case No. CR-FE-2008-0004642 
JURY INSTRUCTIONS 
THOMAS F. NEVILLE 
District Judge. 
Presiding 
; EXHIBIT 
i l-f 
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INSTRUCTION NO. 1 
----
Ladies and Gentlemen of the Jury: 
It is my duty as judge to instruct you concerning the law 
applicable to this case, and it is your duty as jurors to follow 
the law as I shall state it to you. 
The jury determines the issues of fact that are presented 
by the allegations in the Amended Information and the 
defendant's plea of "not guilty". You should be uninfluenced by 
pity for the defendant or by passion or prejudice against him. 
You must not be biased against the defendant because he has been 
charged or because he has been brought before the court to stand 
trial. None of these facts is evidence of guilt,· _and you are 
not permitted to infer or to speculate that he is more likely to 
be guilty than innocent. 
You are to be governed solely by the evidence introduced 
in this trial and the law·as stated to you by the court. The 
law forbids you to be governed by mere sentiment, conjecture, 
sympathy, passion, prejuqice, public opinion or public feeling. 
Both the State and the defendant have a right to demand, and 
they do demand and expect, that you will conscientiously and 
dispassionately consider and weigh the evidence and apply the 
law 'of the case, and that you will reach just verdicts 
regardless of the consequences of such verdicts. The verdicts 
must express the individual opinion of each juror. 
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INSTRUCTION NO. 2 
----
The law does not require you to accept all of the evidence 
which has been admitted. In determining what evidence you will 
accept, you must make your own evaluation of the evidence and 
determine the degree of weight you choose to give to that 
evidence. 
The testimony of a witness may fail to conform to the 
facts · as they occurred because the witness is intentionally 
telling a falsehood, or because he or she did not accurately see 
or hear that about .which he or she testifies, or because his or 
her recollection of the event is faulty, or because he or she 
has not expressed himself or herself clearly in giving 
testimony. There is no formula by which one may evaluate 
testimony. You bring with you to this courtroom all of the 
experience and background of your lives. In your everyday 
affairs you determine for yourselves the reliability or 
unreliability of statements made to you by others. The same 
considerations that you use in your everyday dealings are the 
considerations which you apply in your deliberations. 
In determining the weight, if any, you will assign to a 
witness's testimony, you may consider such items as the· interest 
or lack ·of interest of the witness in the outcome of this case; 
the bias or prejudice of a witness, if .there be any; the age, 
the appearance, the manner in which the witness gives his or her 
testimony on the stand; the opportunity that the witness had to 
observe the facts concerning which he or she testifies; the 
probability or improbability of the witness's testimony when 
viewed in the light of all of the other evidence in the case; 
the contradiction, if any, of a witness's testimony by other 
evidence; statements, if any, made by the witness at other times 
inconsistent with his or her present testimony; evidence, if 
any, that a witness's general reputation for truth, honesty or 
000052
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integrity is bad; a witness's previous conviction of a felony, 
if any; and the effect, if any, of alcohol or drugs upon the 
witness; are all items to be taken into your consideration in 
determining the weight, if any, yo~ will assign to that 
witness's testimony. 
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INSTRUCTION NO. 3 
----
-A witness who has special knowledge in a particular matter 
may give an opinion on that matter. In determining the weight 
to be given such opinion, you should consider the qualifications 
and credibility of the witness and the reasons given for the 
opinion. You are not bound by such opinion. Give it the 
weight, if any, to which you deem it entitled. 
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INSTRUCTION NO. 4 
----
Evidence may be either direct or circumstantial. It is 
direct evidence if it proves a fact, without an inference, and 
which in itself, if true, conclusively establishes that fact. 
It is circumstantial evidence if it proves a fact from which an 
inference of the existence of another fact may be drawn. 
·An inference of fact is one which may logically and 
reasonably· be drawn from another fact or group of facts 
established by the evidence. 
The law makes no distinction between direct and 
circumstantial evidence as to the degree of proof required; each 
is accepted as a reasonable method of proof and each is 
respected for such convincing force as it may carry. 
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INSTRUCTION NO. 5 
----
You are the judges of the facts and of the effect and 
value of the evidence, but you must determine the facts from the 
evidence received here in court. 
Statements of counsel are not evidence. However, if 
counsel for the parties have stipulated to any fact, you will 
treat that fact as being conclusively proved. 
As to any question to which an objection was sustained, 
you must not speculate as to what the answer might have been or 
as to the reason for the objection. 
You must not consider any offer of evidence that was 
rejected, nor any evidence that was stricken out by the Court; 
such matter is to be treated as though you had never heard it. 
You must never speculate to be true any insinuation 
suggested by a question asked of a witness. A question is not 
evidence and may be considered only as it supplies meaning to 
the answer·. 
000056
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INSTRUCTION NO. 6 
---
A defendant in a criminal action is presumed to be 
innocent until the contrary is proved, and in case of a 
reasonable doubt whether his guilt is satisfactorily shown, he 
is entitled to a verdict of not guilty. This presumption places 
upon the State the burden of proving him guilty beyond a 
reasonable doubt. Reasonable doubt is not a mere possible 
· doubt, because everything relating to human affairs, and 
depending on moral evidence, is open to some possible or 
imaginary doubt. Reasonable doubt is that state of the case 
which, after the entire comparison and consideration of all the 
evidence, leaves the minds of the jurors in that condition that 
they cannot say they feel an abiding ·conviction, to a moral 
ce~tainty, of the truth of the charge. 
000057
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INSTRUCTION NO. 7 
----
~ 
.ii1 
The defendant, Joshua Lee McGiboney, is here for trial 
upon a criminal Amended Information filed in this court accusing 
. the defendant of the crimes of Count I. Aggravated Battery, 
Felony; Count II. Aggravated Battery, Felony; Count III. 
Robbery, Felony; Count IV. Use of a Firearm or Deadly Weapon; 
Count V. Unlawful Possession of a Firearm, Felony; and Count VI. 
Burgl·ary, Felony. 
The crime of Count .I. Aggravated Battery, Felony, is 
alleged to have been committed as follows: 
That the defendant, Joshua Lee McGiboney, on or about the 
3rd day of April, 2008, in the County of Ada, State of Idaho, 
did willfully and unlaw~ully use force and/or violence upo~ the 
person of David Bergerson, causing great bodily harm, permanent 
disability, or permanent disfigurement, and/or by means a deadly 
weapon/instrument, to-wit: by discharging a semi-automatic 
handgun which struck David Bergerson in the shoulder. 
The crime of Count II. Aggravated Battery, Felony, is 
alleged to have been committed as follows: 
That the defendant; Joshua Lee McGiboney, on or about the 
3rd day of April, 2008, in the County of Ada, State of Idaho, 
did willfully and unlawfully use force and/or violence upon the 
person of Ryan Lowe, causing great bodily harm, permanent 
disability, or permanent disfigurement, and/or by means a deadly 
weapon/ instrument, to-wit: by striking Ryan Lowe in the head 
with a semi-automatic handgun causing a laceration. 
The crime of Count III. Robbery, Felony, is alleged to 
have been committed as follows: 
That the defendant, Joshua Lee McGiboney, on or about the 
3rd day of April, 2008, in the County of Ada, State of Idaho, 
did intentionally and by means of force and/or fear take from 
the possession of the residents of 810 s. Orchard in Boise 
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certain personal property, which was accomplished against the 
will of the residents of 810 S. Orchard in Boise, in that the 
Defendant entered the residence with a masked face, ordered the 
residents to lie on the ground and searched the residence for 
valuables taking cash and/or personal property. 
The crime of Count IV. Use of a Firearm or Deadly Weapon, 
is alleged to have been committed as follows: 
That the defendant, Joshua Lee McGiboney, on or about the 
3rd day of April, 2008, in the County of Ada~ State of Idaho, 
did threaten to use and/or use a firearm, to-wit: a semi-
automatic handgun in the commission of the crime(s) alleged in 
Count(s) I, II, III, and VI. 
The crime of Count V. Unlawful Possession of a Firearm, 
Felony, is alleged to have been committed as follows: 
That the defendant, Joshua Lee McGiboney, on or about the 
3rd ~ay of April, 2008, in the County of Ada, State of Idaho, 
did possess a firearm, to-wit: a semi-automatic handgun, 
knowing that he had been convicted of a qualifying felony in Ada. 
County Case No. H0601450. 
· The crime of Count VI. Burglary, Felony, is alleged to 
have been committed as .follows: 
That the defendant, Joshua Lee McGiboney, on or about the 
3rd day of April,· 20·08, in the County of Ada, State of Idaho, 
did enter into a certain building, to-wit: a residence located 
at 810 s. Orchard in Boise with the intent to commit the crime 
of Robbery. ··· 
The defendant has pled not guilty to each of the above 
charges. The state must prove every material· allegation in each 
of the charges beyond a reasonable doubt. 
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INSTRUCTION NO. 8 
----
In order for the defendant, Joshua Lee McGiboney, to be 
guilty of Count I. Aggravated Battery, Felony, the State must prove 
each of the following: 
I 1. On or about the 3rd day of April, 2008; 
2. in Ada County, the State of Idaho; 
3. the defendant, Joshua Lee McGiboney, committed a 
battery upon David Bergerson; 
·4_ by willfully and unlawfully using force and/or violence 
upon the person of David Bergerson; and 
5. when doing so the defendant used a deadly weapon or 
instrument, to-wit: by discharging a semi-automatic 
handgun which struck David Bergerson in the right 
shoulder. 
If you find that.the State has failed to prove any of the 
above beyond a reasonable doubt, then you must find the defendant 
not guilty of Count I. Aggravated Battery. If you find that all of 
the above have been proven beyond a reasonable doubt, then you must 
find the defendant guilty of Count I. Aggravated Battery. 
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INSTRUCTION NO. 9 
----
~ 
I[~ 
In order for the defendant, Joshua Lee McGiboney, to be 
guilty of Count II. Aggravated Battery, Felony, the State must 
prove each of the following: 
1. On or about the 3rd day of April, 2008; 
2. in Ada County, the State of Idaho; 
3. the defendant, Joshua Lee McGiboney, committed a battery 
upon Ryan Lowe; 
4. by willfully and unlawfully using force and/or violence 
upon the person of Ryan Lowe; and 
5. when doing so the defendant used a deadly weapon or 
instrument, to-wit: by striking Ryan Lowe in the head 
with a semi-automatic handgun causing a laceration. 
If·you find that the State has failed to prove any of the 
above beyond a reasonable doubt, then you must find the defendant 
not guilty of Count II. Aggravated Battery. If you find that all. 
of the above have been proven bey9nd a reasonable doubt, then you 
must find the defendant guilty of Count II. Aggravated Battery. 
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INSTRUCTION NO. 10 
----
A "battery" is committed when a person: 
,'.~ 
\.~ 
(1) willfully and unlawfully uses force or 
violence upon the person of another; or 
(2) actually, intentionally and unlawfully 
touches or strikes another person against 
the will of the other; or 
(3) unlawfully and intentionally causes bodily 
harm to an individual. 
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INSTRUCTION NO. 11 
A battery becomes aggravated when committed with a deadly 
weapon or instrument or by means or force likely to produce great 
bodily harm. 
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INSTRUCTION NO. 12 
. A "deadly weapon or instrument" is one likely to produce 
death or great bodily injury. It also includes any other object 
that is capable of being used in a deadly or dangerous manner 
if the person intends to use it as a weapon. 
. Any firearm is a "deadly weapon", although unloaded or so 
defective that it cannot be fired. 
A "firearm" is any device designed to eject or propel a 
projectile by the force of an explosion or other form of 
combustion. 
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INSTRUCTION NO. 13 
-----
An act or a failure to act is "willful 11 or done 
"willfully1' when done on purpose. One can act willfully 
without intending to violate the law, to injure another, or to 
acquire any advantage. 
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INSTRUCTION NO. 14 
In order for the defendant, Joshua Lee McGiboney, to be 
guilty of Count III: Robbery,· Felony, the State must pro:ve 
~ach of the following: 
1. 
2. 
3. 
On or about the 3rd day of April, 
2008; 
in Ada County, the State of Idaho; 
the residents of 810 s. Orchard in 
Boise had possession of personal 
property; 
4. which the defendant, Joshua Lee 
McGiboney, took or aided in taking 
from the. residents of 810 S. Orchard 
in Boise from their persons . or from 
their immediate presence; 
5. against the will of the residents at 
810 S. Orchard in Boise; 
6. by the intentional use of force or 
fear; and 
7. with the intent to permanently deprive 
· the residents of 810 S. Orchard in 
Boise of the property. 
If you find that the State has failed to prove any of the 
above· beyond· a reasonable doubt, then you must find the 
defendant not guilty of Robbery as charged in Count III. If 
you find that all of the . above have been p;roven beyond a 
reasonable doubt, then you must find the defendant guilty of 
Robbery as charged in Count III. 
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INSTRUCTION NO. 15 
-----
The ·fear requireq for the crime of Robbery as charged in 
Count III must be the fear of an unlawful injury to the persons 
or property of the residents at 810 S. Orchard in Boise. 
The fear must have been. such as would have overcome the 
will of a reasonable person under similar circumstances. 
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INSTRUCTION NO. 16 
---
, In order for the defendant, Joshua Lee Mc Giboney, to be 
guilty of Count V. Unlawful Possession ·of a Firearm, Felony, 
the State must prove each of the following: 
1. On or about the 3rd day of April, 
2008; 
2. in Ada County, the State of Idaho; 
3. the defendant, Joshua Lee McGiboney, 
knowingly possessed a firearm; 
4. when fn possession of such firearm, 
the defendant previously had been 
convicted of a felony; and 
5. when in possession of such firearm, 
the defendant was aware that he had 
previously been convicted of a felony. 
If you find that the State has failed to prove any of the 
above beyond a reasonable doubt, then you must find the 
defendant not guilty of Unlawful Possession of a Firearm. If 
you · find that all of the above have been proven beyond a 
reasonable doubt, then you must find the defendant guilty of 
Unlawful Possession of a Firearm. 
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INSTRUCTION NO. 17 
-----
A person has possession of something if the person knows 
of its presence, and has physical control of it or has the 
power and intention to control it. 
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INSTRUCTION NO. 18 
The parties have agreed or stipulated that there is a 
qualifying felony to support Count V and further that the 
defendant was aware that he had previously been convicted of 
such felony. You should not consider this stipulation for any 
purpose beyond Count V. You should not speculate as to the 
nature of the prior felony or consider the fact that there is a 
prior felony as evidence that the defendant has or does not 
have an inclination to commit crimes. 
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INSTRUCTION NO. 19 
----
In order for the defendant to be guilty of Count VI. 
Burglary, Felony, the State must prove each of the following: 
1. On or about the 3rd day of April, 
2008; 
2. in Ada County, State of Idaho, 
3 . the defendant, Joshua Lee McGiboney, 
entered a residence at 810 S. Orchard, 
and 
4. at the time entry was made, the 
defendant had the intent to commit the 
crime of Robbery. 
If any of the above has not been proven beyond a 
reasonable doubt, then you must find the defendant not guilty. 
If each of the above has been proven beyond a reasonable doubt, 
you must find the defendant guilty. 
000071
INSTRUCTION NO. 20 
To prove that the defendant intended to commit Robbery 
inside 810 S. Orchard in Boise, the State is not required to 
. prove that the.re was anything of value inside, nor must it 
prove that the defendant knew there was anything of value 
inside. 
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INSTRUCTION NO. 21 
The manner or·method of entry of the residence is not an 
essential element of the crime of burglary. An entry can occur 
without the use of force or the breaking of anything. 
The intent to commit the crime of Robbery must have 
existed at the time of entry. 
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INSTRUCTION NO. 22 
-----
A person steals property and commits theft when, with 
intent to deprive another of property or appropriate the same 
to the person or to a third party, such person wrongfully 
takes, obtains, or withholds such property from·an owner 
thereof. 
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INSTRUCTION NO. 23 
-----
If you find the defendant guilty of Count I. Aggravated 
Battery, Felony; Count II. Aggravated Battery, - Felony; Count 
III. Robbery, Felony; and/or Count VI. Burglary, Felony, you 
must next consider whether the defendant used a firearm in the 
commission of the crime or crimes. 
In order for the defendant, Joshua Lee McGiboney, to be 
guilty of Count IV: Use of Firearm in the Commission of a 
Felony, the State must prove·each of the following: 
1. On or about the 3rd day of April, 2008; 
2. in the County of Ada, State of Idaho; 
3. the defendant, Joshua Lee McGiboney; 
4. did use and/or threaten to use a firearm; 
5. in the commission of a felony. 
If you unanimously find beyond a reasonable doubt that the 
defendant used a firearm in the commission of any or all of the 
above crimes, then you mu.st so indicate on the special verdict 
form submitted to you. If, on the other hand, you do not make 
such a finding, then you must make that indication on the 
special verdict form. 
000075
.'~ 
.{~i 
.~ 
INSTRUCTION NO. 23A 
In completing the special verdict· form for Count IV, you 
should first consider whether or not the Defendant used a 
firearm in the commission· of any of the· crimes alleged in· 
Counts I, II, III, or VI,. and so indicate by marking either Not 
Guilty or Guilty. If and only if you determine that the 
Defendant used a firearm in the commission of any of Counts I, 
II, : III, or VI, you should indicate for which crimes the 
Defendant used a firearm by checking such on the special 
verdict form. 
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A battery is justifiable if the defendant was acting in 
self-defense. 
In order to find that the defendant acted in self-defense, 
all of the following conditions must be found to have been in 
existence at ·the time of the striking: 
1. The defendant must have believed that the defendant or 
another person was in imminent danger of bodily harm. 
2. In addition to that belief, the defendant must have 
believed that the action the defendant took was necessary to 
save the defendant from the danger pr_esented. 
3. The circumstances must have been such that a reasonable 
person, under similar circumstances, would have believed that 
the defendant or another person was in imminent danger of 
bodily injury and believed that the action taken was necessary . 
. 4. The defendant must have acted only in response to that 
danger and not for some other motivation. 
In deciding upon the reasonableness of the defendant's 
beliefs, you should determine what an ordinary and reasonable 
person might have concluded from all the facts and 
circumstances which the evidence shows existed at that time, 
and not with the benefit of hindsight. 
The danger must have been present and imminent, or must 
have so appeared to a reasonable person under the 
circumstances. A bare fear.of bodily injury is not sufficient 
to justify a battery. The defendant must have acted under the 
influence of fears that only a reasonable person would have had 
in a similar position. 
The burden is on the prosecution to prove beyond a 
reasonable doubt that the battery was not justifiable. If there 
is a reasonable doubt whether the battery was justifiable, you 
must find the defendant not guilty. 
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INSTRUCTION NO. 24A 
-----
The Defendant must not have been the aggressor or the one 
. who provoked the altercation, unless the Defendant in good 
faith first withdraws from furthe~ aggressive action. 
An individual has withdrawn from an altercation when the 
other combatants, viewing the situation as a reasonable person, 
knew that all the danger to him had passed. 
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INSTRUCTION NO. 25 
The kind and degree of force. which a person may lawfully 
use in self-defense are limited by what a reasonable person in 
the same situation as such person, seeing what that person sees 
and knowing what the· person knows, then would believe to· be 
necessary. Any use of force beyond that is regarded by the law 
as excessive. Although a person may believe that the person is 
acting, and may act, in self-defense, the person is not 
justified in using a degree of force clearly in excess of that 
apparently and reasonably necessary under the existing facts 
and circumstances. 
000079
/1t~· : :lr. 
l:9t,<. 
INSTRUCTION NO. 26 
----
In the exercise of the right of self-defense, one need not 
retreat. One may stand one's ground and defend oneself by the 
use of all force and means which would appear to be necessary 
to~ reasonable person in a similar situation and with similar 
knowledge. This law applies even though the person being 
attacked might more easily have gained safety by flight or by 
withdrawing from the scene. 
000080
INSTRUCTION NO. 27 
In crimes such as these of whic~ the defendant is charged 
in the Amended Information, there must exist a union or joint 
operation of act or conduct and criminal intent. To constitute 
criminal intent it is not necessary that there should exist an 
intent to violate the law. Where a person intentionally does 
that which the law declares to be a crime, he is acting with 
criminal intent, even though he may not know that his act or 
conduct is unlawful. 
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INSTRUCTION NO. 28 
----
The intent with which an act is done is manifested by the 
cir.cumstances attending the act, the manner in which it is done, 
the means used, and the sound mind and discretion of the person 
committing the act. 
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INSTRUCTION NO. 29 
It is alleged that the crimes charged were committed "on or 
about" a certain date. If you find the crimes were committed, 
the proof need not show that they were committed on that precise 
date. 
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INSTRUCTION NO. 30 
-----
Each criminal count charges a separate and distinct 
offense. You must decide each of Counts I, II, III, IV, V and VI 
separately on the evidence and the law applicable to it, 
uninfluenced by your decision as to the other · counts. The 
defendant may be convicted or acquitted on any or all of the 
offenses charged. Your finding as to each count must be stated 
in a separate verdict form. 
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INSTRUCTION NO. 31 
----
The question of penalty or punishment is solely for the 
Court if it becomes relevant. Therefore, I instruct you not to 
con~ern yourselves with penalty or ·punishment. Your duty as 
jurors is solely_ to determine whether the defendant is guilty or 
not guilty. 
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INSTRUCTION NO. 32 
-----
If these instructions state any rule, direction or idea in 
varying ways, no emphasis is intended by me and none must be 
inf erred by you. You are not to single out any certain 
sentence, or any individual point or instruction,· and ignore the 
others, but you are to consider all the instructions as a whole, 
and are to regard each in the light of all the others. 
The order in which the instructions are given has no 
significance as to their relative importance. 
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INSTRUCTION NO. 33 
-----
The attitude and conduct of jurors at the beginning of 
their deliberations are matters of considerable importance. It 
is rarely productive or good for a juror at the outset to make 
an emphatic expression of his or her opinion on the case or to 
state how he or she intends to vote. When one does that at the 
beginning, his or her sense of pride may be aroused, and he or 
she may hesitate to change his or her position even if shown 
that it is wrong. Remember that you are not partisans or 
advocates in this matter, but are judges. 
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INSTRUCTION NO. 34 
-----
Both the State and the defendant are entitled to the 
individual opinion of each juror. 
It is the duty of each of you to consider the evidence for 
the purpose of arriving at a verdict if you can do so. Each of 
you must decide _the case for yourself, but should do so only 
· after a discussion of the evidence and instructions with the 
other jurors. 
You should not hesitate to change an opinion if you are 
convinced it is erroneous. However, you should not be 
influenced to decide any question in a particular way because a 
majority of the jurors or any of them favor such a decision. 
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INSTRUCTION NO. 35 
Upon retiring to the jury room, you will select one of 
your number to act as foreman, who will preside over your 
deliberations and who will sign the verdict forms to which you 
agree. In order to return a verdict it is necessary that all 
twelve of the jurors agree to the decision. As soon as all of 
you have agreed upon the verdicts, you shall have the verdict 
forms signed and dated by your foreman and then inform the 
Bailiff that you have reached verdicts on all charges. 
THOMAS F. NEVILLE 
District Judge 
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I 
Letter From Prosecutor 
(9-12-08) 
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0 .... ,. 
CRIMINAL 
DIVISION 
Phone(208)287-7700 
Fax(208)287-7709 
CIVIL 
DIVISION 
Phone{208)287-7700 
Fax (208) 287-7719 
ADA COUNTY 
PROSECUTINGATl'ORNEY 
GREG H. BOWER 
200 W. Front Street, Rm 3191 
Boise, Idaho 83702 
September 12, 2008 
I 
Edward Odessey 
Ada County Public Defender 
200 West Front St., Room 1107 
Boise, ID 83702 
RE: State vs. JOSHUA LEE MCGIBONEY 
Case No. CR-FE-2008-0004642 
Dear Mr. Odessey: ,,,.JUNTY PUBLIC DEFENDE'. 
In speaking with Ryan Lowe, the following is additional information: 
• he has smoked marijuana and has had marijuana for personal use 
• he was smoking marijuana that night 
• there was not a stash of marijuana in the house 
• he said they did not have any weapons in the house 
• two females had come knocking on the door prior to the 3 men with 
bandanas. They said they needed to use the phone because their car 
broke down. One he thought he lmew as "Blaze" and he thinks 
maybe they were scoping it out. · 
• the Defendant and other two men got he and David on the floor with 
their faces down and were asking where the money was; the black 
male went into Ryan's bedroom; Ryan could hear him opening 
drawers and after the black ~e found $2,000 in Ryan's sock 
drawer, the 'black male said "got it." 
• Ryan thinks it is possible that the connection to your client is through 
a woman named "Brooke" who Ryan had a relationship with after 
your client did- she was your client's ex-girlfriend. He didn't think 
she lmew about the money and he usually kept it somewhere else. 
He said he has saved that money ( cashed bonds his grandmother 
gave him) and has a bank account but doesn't trust banks, but does 
put money in the bank to pay bills. Brooke (who now lives out of 
state somewhere) called him at one point after this all happened and 
said she would give him the names of the other people involved if 
Ryan dropped charges against McGiboney. She gave him two first 
names. He thinks she was involved to a certain extent and she ha~c• ----!IEX~Hl~Bl!'T -~ 
I i :r. 
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acknowledged that in texts to another friend. He told his defense 
attorney about Brooke's call. 
• Ryan can only speculate as to motive. It is possible the motive was 
your client was upset because he dated his ex-girlfriend or Brooke 
knew about marijuana or. money. He did smoke marijuana with 
Brooke in the past and has shared marijuana with friends. 
• Ryan described your client as wearing a jacket, jeans and had facial 
hair - goatee. He said the bandana w:as blue. When, he saw your 
client on ~e news, h~ r¥~o~~d him. 
Our investigator will attempt to follow up with Brooke, but:! ask that you . 
not share with your client information related to Brooke calling Ryan until 
after our investigator has a chance to follow up. I don't want to put anyone 
at risk and do not even know if what Brooke told Ryan is accurate 
information. 
I will be filing a Motion in Limine regarding· some of the above issues so 
that we· can address this before trial. 
I have also provided you with a Sixth Addendum to discovery that includes 
the responses to your spec~fic request for discovery and Bridget Kinney's 
report on the Ryan Lowe fingerprint that is on the magazine. Some of the 
photographs are copies, but I will make originals available for you either at 
my office or at the Boise Crime Lab. The photos of the gun are copies of 
photos you already have but Bridget Kinney put the location of the prints on 
them for us to view. I can show you specifically where Lowe's print on the 
magazine is located and you can see it noted ori the photo copy as C-3. The 
photo copies of the prints themselves are copies of originals that Bridget has 
at the Crime Lab. 
If you have any further questions, please feel ?'ee to contact me. 
Sincerely, 
GREG H. BOWER 
Ada County Prosecuting Attorney 
.· {JU11ff!';(~ 
By: Jan M. Bennetts 
Deputy Prosecuting Attorney 
GHB:JMB:ml 
000092
J 
Affidavit of Bridget Kinney 
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BOISE CITY POLICE DEP A!tTMENT 
CRIMINALISTICS LABORATORY ' COPY 
CRIM1NAL1STICS INDIVIDUALIZATION REPORT 
DR#: 
CASE OFFICER: 
DATE: 
ASSIGNED TO: 
809-867 
Detective Mark Ayotte 
August 25, 2008 
Criminalist II B. Kinney 
COMPARISON: .. 
A latent impression developed by Criminalist II Kinney # 7832 was compared to the 
~ed fingerprints bearing the name MICHAEL RY AN LOWE,   
RESULTS OF COMPARISON; 
One developed latent impression marked #C-3 said to be found on a 'Smith & Wesson' 
magazine has been positively individualized to the# 6 fmger, left thumb, of LOWE. 
Ind.ividualization was e~ected utilizing a ten-print card recorded by Taylor Wasdabl of 
the Ada County Sheriff's Office on 7/26/2008. The ten-print card was certified by Maria 
Eguren/BCI on 8/25/2008. 
Affidavit 
STATE OF IDAHO ) 
County of Ada) 
,.--).. ' . ~ .. , ~ 
. \ .)is\[:~~~~~ _:. -·· being first duly .sw~m on oat!t d~poses ~d 
says: That lauthorea-1:heabQ e: report and conducted the scientific exammat1on therem 
the ordinary course and scope of my duties for the Boise City Police Department, Crime 
Lab, that the conclusions reflected in the above report are true and accurate to the best of 
my knowledge. 
. ;·n~ted this \0 day of .S~P-nJY)I~ Li2- • 20 C'Jt1J 
M, /L ()e-<."'!.., I SJ. 2 ,;>O~j , _:___~ , 
:;}u:;.:~~~~cribed and Swam~< ~this /0 day of .J,jil;i,n~. 20 f! 
I '' b f i\\\\\111\IUrl!ll/Jll/j 
: t·' 1 ~ t 1., "1:: t-,k.,, Jr~ . Notary ~u lie, State o Idaho ~,,,11 BLQ '//~,,,,, 
• • J ~'"'" "-.\ ,l"i ,,~ 
I . w t " le .~;-~'t-':', ...... ·,,, lJ@~'\ T\J,l,-.;Jc:. ,,_ • ._.,_ l;).1V, "Af':I !'1:"'?.''IA 1.::5,J •• ,• 1'A '!•.,k· 
1./1,:,- 1-,, ,: • ·.·r ··,« 1,.,.,, •• ,. 1 •• ,. My commissiop. expires: ~-t?::1/,IU i ;.- ~· O -9 ·•.· .i·t. 
"' . t ~.,: ::: ~ ';.:' % 
t~, "':• 1"4, /,, t•/ f' I:"~ ',,:•: f ,t ( •,, •,t'' ~ : • ~•-. : ~: 
I - • .. -
·-:..:.·, ~ i ,I'. O{ ::, t :·,, ·.,., 1: f;1r ... ,,,-, % .n \., '°ua,,\O i r-.. 'ff 
'•;"1 , !.:1.1:>•;' ·,,iltGi.1 F 11,,, .. ,,.,f.~ , so H£ ~u~ •, "" ,• -~~ 
' ,A~,,..#ljfl•'•'•"·'t\....':.# ( ,p !~;1) "'h•l,; 'N\.-lot..,<: •.!:,';.,.A'~ \;"'i'.-,,.,\tC, ~";,.~11 ,::- \<\t'~, 
• :.<,i.l(t.' .c OF \ V ~,,~ 
I • ' ,·' I • ? ,I '-· i'<.") } ,. ! /' re ( /, ,, \ ·.~/ (.''( i rt{ ji; 1,,,,,11.111,111i11111111111\1\I . 
"r• Ji) \· I JI\,! IJ <-,.' •, r.:v f ., IJ Ii,,~ ~'·-'-(J: r lf',G • 
EXHIBIT 
J 
._ _____ _, rfr\ 
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K 
Mr. Trimming Response to 
Petitioner (8-21-08) 
000095
FELONY DIVISION 
200 W. Front St., Suite 1107 
Boise, Idaho 83702 
Phone 208-287-7400 
Fax 208-287-7409 
SENIOR TRIAL ATTORNEYS 
Edward B. Odessey 
Amil Myshin 
Steve Botimer 
TRIAL ATTORNEYS 
Eric Rolfsen 
David J. Smethers 
Michael DeAngelo 
Lawrence G. Smith 
Craig A. Steveley 
Richard D. Toothman 
Anthony R. Geddes 
David W. Simonaitis 
Jonathan D. Loschi 
Kevin M. Rogers 
Nicholas L. Wollen 
Michael W. Lojek 
. OFFI( 
MR. JOSHUA McGIBONEY 
C/0 ADA COUNTY JAIL 
>F THE ADA COUNTY PUBLIC [ 
CHIEF PUBLIC DEFENDER 
ENDER 
Alan E. Trimming 
CHIEF DEPUTY 
August H. Cahill 
MAGISTRATE DIVISION 
200 W. Front St., Suite 1107 
Boise, Idaho 83702 
Phone 208-287-7450 
Fax 208-287-7419 
TRIAL ATTORNEYS 
Gary S. Reedy 
Daniel M. Truscott 
Elizabeth H. Estess 
Ann L. Cosho 
Larry D. Moore 
Mandy M. Hessing 
Teri K. Geile 
Joshua Wickard 
Erik O'Daniel 
Dan Skinner 
Ransom Bailey 
Aaron P. Wise 
fatima mohammadi 
Benson Barrera 
Kimberly J. Simmons 
\, 
August 21, 2008 
INVESTIGATORS 
200 W. Front St., Suite 1107 
Boise, Idaho 83702 
Phone 208-287-7400 
Fax 208-287-7419 
Glenn Elam 
George Palmer 
John Anzuoni 
. Kirsten Solman 
Re: Assigned Counsel 
Dear Mr. McGiboney, 
JUVENILE DIVISION 
6300 W. Denton 
Boise, Idaho 83704 
Phone 208-577-4930 
Fax 208-577-4809 
TRIAL ATTORNEYS 
N. Gene Alexander 
Alan D. Malone 
Robin L. Coley 
Jessica Bublitz 
In response to your letter of August i9, 2008, I have 
reviewed the record of proceedings a~d discussed the matter with 
assigned counsel. 
This review _ r~veals that the case is proceeding 
appropriately.· Trial preparation is progressing and counsel will 
consult with you. He is currently scheduled to meet with you in 
the near future. Your participation is an important aspect of 
the case preparation and you will be included. At the same time, 
there is much for counsel to do in the case, in addition to 
consultation with you. 
Although counsel does have other ~ases on his calendar, he 
will devote the time needed to prepare and present your case. He 
will remain on the case until such time· as the court may 
determine that is no longer necessary. He will advocate your 
legal interests to the ·ex~ent the applicable law, opeiable facts, 
and rules of evidence an~ procedure allow. · 
AET/sm 
Sincerely, n c, . . 
l{4 f .~() 
Alan E. Trimming 
Chief Public Defender 
EXHIBIT 
K 
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L 
Defense Witness Statement 
(Lusk) 
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M 
Defense Witness Affidavit 
(Holloway) 
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Statement 
To whom it may concern: 
I was never contacted by any lawyers about Joshua McGiboney1s cases. 
X . ; ~ 
Notary Seal 
ANTHONY L METZ 
Notary Public 
State of Idaho 
Notary Signature a~ A± 
Date 13/s/zo 1D r, 
Date of Expiration __ ~_D_lb __________ _ 
., 
March 5, 2010 
EXHIBIT 
M 
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N 
Affidavit of Justin Loera 
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·.~- - -
1.-,· JAMES G. QUiNN 
----s- -r,.IQTARV·PUBtlG-. ----~-------------
•r, STATE OF IDAHO 
EXHIBIT 
N ~ .. · ~ ___________________ ,lei I 
___________________ ill 
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Preliminary Hearing Transcript 
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J 
Magistrate Court of the Fourth Judicial District 
in and for the County of Ada 
STATE OF IDAHO, ) Case No. CR-FE-2008-0004642 
) 
Plaintiff, ) 
) 
vs. ) NO. 
) a/ FILED A.M P.M 
JOSHUA LEE MCGIBONEY, ) 
) JUN 19 2008 
Defendant. ) By;,~~~~rk ) 
DEPUTY / 
REPORTER'S.TRANSCRIPTION OF PROCEEDINGS 
Held on April 21, 2008, before 
Hon. KEVIN SWAIN, Magistrate Court Judge 
RECEIVED 
MAt~ 2 5 2fl09 
f ,TATE APPELLATE 
iZ UaLi5 DEFENDER 
Transcribed by: 
Susan M. Wolf, RPR 
CSR No. 728 ORIGINAL 
I EXHIBIT .__ ________________________ a 
I 0 
. 
... 
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M3g:i.strata Crurt: of the Eburth Jlxli.cial District 
in an:i for the Crunt;y of J\ch 
STATE OF IrnHO, 
Plaintiff, 
vs. 
case No. CR-EE-2008-0004642 
JCSHUA IEE M:::GIBCNEY, 
O:!fendant. 
REKRIER'S TRANSCRIPI'ICN OF PROCEEDm3.5 
Held on .April 21, 2008, before 
Hon. KEVIN SWAIN, M:tgistrate Court Judge 
Transcribed b3: 
5uSan M. Wo!t, RPR 
CSR No. 728 ORIGINAL 
3 
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2 
3 
Mr. Iarrv D. M:lore 
AJl!l. CCUNTY EUBLIC IEEENIER Is OFFICE 
200 West Front Street, Suite 1107 
Boise Idaho 83702 (208) 1 287-7450 E1IX (208) 287-7419 
BOISE, IDAHO 
Monday, .April 21, 2008, 2:08 p.m. 
4 THE CXlJRT: '!his is case 000464, M:::G:iboney, 
5 charged in this carplaint with six felony counts; tw::, 
4 
6 counts of aggravated battery, attarpted rol::bery, use of a 
7 fireann in carmission of a crirre, unlawful possession of 
8 a fireann, and burglary. 
9 Mr. M:lore, have you had sufficient tirre to 
10 review the ccnplaint with Mr. Mo3iboney? 
11 MR. MXBE: Yes, Your Honor. 
12 THE CXlJRT: D:les he waive a fo:a:ral reading? 
13 MR. MXBE: We waive. 
14 THE CXXJRT: Are there any preliminary natters 
15 we should take up before we begin test:ilroo.y? 
16 MR. M:X:RE: O:!fense would ask for exclusion 
17 of witnesses, Your Honor. 
18 THE CXlJRT: I' 11 grant that Il'Otion. 
19 Witnesses will be excluded fran the courtroan, 
20 the tirre they're actually testifying. 
21 State can proceed. 
22 
23 
MS. GUZMAN: Good day, Your Honor. 
The State calls Ryan Ia-ie. 
except for 
24 Your Honor, after each of the victims 
25 testifies, would it be all right if they stayed within 
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1 the oourtroan? 
2 THE CXXJRT: Yes. 
3 MS. G.JZMAN: Thank you. 
4 THE CXXJRT: You can proceed, Counsel. 
5 
6 . RYAN ID'IE, 
7 called as a witness, by and en behalf of the State, 
8 having been first duly sworn, was examined and testified 
9 as follCl,IS: 
10 
11 DIRECT EXAMINATICN 
12 BY MS. G.J2MAN: 
13 Q. Ryan, can you state your narre and spell your 
14 last narre for the record? 
15 A. Sure. It's Ryan Ken IJ::Me, Ir-0-W-E. 
16 Q. en April 3rd of 2008, where were you living? 
17 A. 810 South Orchard Street. 
5 
18 Q. Is that location here in kla CO\mty, state of 
19 Idaho? 
20 A. Yes. 
21 Q. And who resided at that residence with you? 
22 A. Myself, April - April Williamson, and 
23 03.vid Bergerson, and Danielle Bedegi. 
24 
25 
1 
Q. Okay. And is Daniel just a little guy? 
A. Ch, no. '!hat's our other rocmrate. 
A. There were oo. 
2 Q. Okay. And exactly how did that enoo.mter 
3 occur? 
4 A. Well, Dave left. And he yelled my narre out, 
5 when he was caning back cbmstairs. And I went 
6 ckmnstairs, and there was oo individuals with him. 
7 Q. Okay. And how were they dressed? 
8 A. Wearing coats and jeans, had bandannas over 
9 their faces. 
10 Q. Okay. Did you recognize any of the 
11 individuals at that tirre? 
12 A. {No atxlible response.) 
13 MR. MXRE: I didn't hear the response. 
14 THE CXXJRT: I didn't either. 
15 MS. G.JZMAN: Ch. 
16 Q. BY MS. G.JZMAN: Did --
17 
18 
19 
20 
21 
A. No. 
Q. Did you recognize any of them? 
A. No. 
Q. Okay. 
MR. MXRE: Thank you. 
22 Q. BY MS. G.JZMAN: And at that tirre, what were 
23 the - the oo individuals saying? 
7 
24 A. Get en the ground, and M"Jere's your rroney, or 
25 here's the rroney. 
1 
2 
3 
4 
Q. Okay. 
A. You rrean the child. 
Q. Okay. And how old is the child? 
A. 
5 Q. Okay. en April 3, 2008, did sarething occur 
6 at your residence at about 11:30 p.m.? 
7 A. Yes. 
8 Q. And M"Jere were you at - at that tirre? 
9 A. I was in my roan. 
6 
10 Q. Okay. And is your roan on -- can you kind of 
11 describe your residence, is it two floors? 
12 A. Yeah. It's oo floors. It's pretty nuch a 
13 house en a house. In the baserrent, M'lich is pretty nuch 
14 a house, has oo rOCI11S, and a bathrocm and kitchen. 
15 Q. Is your roan in the baserent? 
16 A. Yes. 
17 Q. At sare point, did you hear sareone in the 
18 residence? 
19 A. I didn't. Dave, my rocrnrate did. He went 
20 upstairs - he hears footsteps upstairs, and went up 
21 there to check it out. 
22 Q. Okay. And at sare point, did you care into 
23 ccntact with sare individuals that had Dave? 
24 
25 
1 
A. Yes. 
Q. And how lll3I1Y individuals were there? 
Q. At that tirre, did you see any weapons? 
2 A. No, no. 
3 Q. Did they seen pretty serioos? 
4 A. illl-huh. Che of the individuals was grabbing 
5 in his pants, acting like - as if he did have a weapon. 
6 So, yeah, we - we just went -- got on the groond. 
7 Q. Okay. The individual that was grabbing at 
8 his pants, like he had a weapon, how was he dressed? 
9 A. Baggy pants, black coat, I think it was a 
10 blue bandanna over his face, couldn't really tell the 
11 shirt. {unintelligible. ) 
12 Q. Okay. And at sare point, did you becare 
13 aware that there were actually three subjects? 
14 A. later en that night. 
15 Q. Okay. 
16 A. Yes. 
17 Q. So, when they told you to - to get en the 
18 ground, did they say anything else to you? 
19 A. No. Where's the m::ney. 
20 Q. So, M'lile you were en the ground, what did 
21 they do? 
22 A. Che individual was out there with us, M'lile 
23 we were on the ground. And the other one went snooping 
24 around in the roans. 
25 Q. Okay. And at sare point, did they leave? 
8 
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1 A. Yes. After, I assure, they got everything 
2 they wanted, they left. 
3 Q. Okay. Did they take any rroney directly fran 
4 you, your person? 
5 A. Fran rre, yes. lhey -- they went in my wallet 
6 arrl took what I had in my wallet. 
7 Q. Okay. Do you know how rruch rroney that was? 
8 A. A hundred dollars. 
9 Q. Okay. And at sare point, did you beccme 
10 aware that they had taken other cash fran the house? 
11 A. later on that night, yes. 
12 Q. Okay. And how rruch was that? 
13 A. Not too sure. It was Il\3.ybe a oouple -
14 oouple grarrl. 
15 Q. Okay. So, after these individuals - arrl the 
16 couple of grarrl, did that take you a while to save up? 
17 A. Ch, yeah. Ch, yeah. 
18 Q. So, after these individuals took your rroney 
19 arrl the rroney fran your wallet, did they take anything 
20 else fran your wallet, other than rroney? 
21 A. I didn't know until later on that night, but 
22 yeah, they did. 
23 Q. Okay. And what el'se did they take? 
24 A. lhey took a laptep. I had the few things in 
25 a backpack, arrl I assurre they p..it the laptep in the 
11 
1 Il\3.Sk on or a -
A. Ban:lanna. 2 
3 Q. -- bandanna over his face. Ha-I were you able 
4 to recognize him? 
5 A. Well, when we ran out there, he - I -
6 either he took it off or he - he had slid it urrler, I 
7 guess. 
8 Q. Okay. 
9 A. Under his face. 
10 THE CXXJRT: We're going to step here, 
11 mister - for just a minute, sir. 
12 Mr. Mc:Giboney, no rrore facial expressions 
13 directed -
14 THE IEFENrnNI': He's full of shit -
15 
16 
17 
18 
19 here. 
20 
THE CXXJRT: -- at the witness. 
THE IEFENrnNI': - Il\3.n. 
THE CXXJRT: Mr. Mc:Giboney -
MS. GJZMAN: You're going to get in trouble 
THE CXXJRT: - I'm going to step these 
21 proceedings --
22 MR. MXRE: Just keep your l!OUth shut. 
23 THE CXXJRT: - send you off to jail on a 
24 rontarpt of Court, if you don't adhere to my orders, arrl 
25 we' 11 just do this another day. 
10 
1 backpack. Hao an iPod, a pair of glasses, arrl a watch. 
2 Q. Okay. About how long do you think they were 
3 in your residence? 
4 A. A few minutes. 
5 Q. Okay. When they got ready to leave, did they 
6 say anything? 
7 A. No. 
8 Q. Okay. lhey just left? 
9 A. Uh-huh. 
10 Q. And after they left, what did you do? 
11 A. My roamete arrl I ran after than. 
12 Q. Okay. Were you able to catch one of the 
13 individuals? 
14 A. (No audible response.) 
15 Q. And which individual? 
16 A. Seated in the white, right here. 
17 Q. When you say right here, is that individual 
18 in the court.roan today? 
19 A. Yes, Il\3.' am. 
20 Q. And where is he located? 
21 A. en the deferoant' s desk. 
22 Q. Okay. Can you describe an article of 
23 clothing he's wearing? 
24 A. Yeah. A junpsuit. 
25 Q. Okay. And you said that he had had a - a 
12 
1 You are to not direct any facial expressions 
2 ta,iarci the victim. It could subject you to further 
3 criminal prosecution. I won't warn you again. 
4 You can c:xntinue, Mr. M:xlre. 
5 MS. GJZMAN: Okay. 
6 THE CXXJRT: I'm sorry. Ms. Qizman, you Il\3.y 
7 c:xntinue. 
8 MS. GUZMAN: lhank you. We're often 
9 mistaken. 
10 THE CXXJRT: Mr. M:xlre, can continue Il\3.king -
11 Q. BY MS. GUZMAN: And so, you chased after him, 
12 arrl you caught him? 
13 A. Uh-huh. 
14 Q. And when you caught him, what hawened? 
15 A. I gral:bed him by -- on the back, around his 
16 neck, arrl I was dragging him ta,iarcis the house. And 
17 he - he was saying sare things, let rre go, let rre go, 
18 which I didn't. And I just dragged him ta,iarcis the 
19 house. 
20 And, at that t.i.rre, he hit rre over the head 
21 with an object. 
22 Q. Okay. And do you know what that object was? 
23 A. I didn't know for sure, but I assured it was 
24 a gun. 
25 Q. Okay. And did that kind of stun you, when he 
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1 hit you what - over the head? 
2 A. Kind of, it did. It just kind of dazed rre, 
3 b.lt at - at that tine, I threw him on the grourrl, and 
4 the d:>ject flew out. 
5 Q. Okay. 
6 A. Fran there. 
7 Q. And what - what - what all was he say:ing to 
8 you? 
9 A. When I was dragging him over towards the 
1 out? 
2 A. Yes, yes. I - he saw us - well, when I 
3 gral::bed him, he ran back into the house and went to his 
4 girlfriend, had than in the - in their roan, in the 
5 closet hiding. And he came back out, we were wrestling 
6 oo the ground. A couple shots went off, I think one at 
7 that tine, and he ran back in the house and gral::bed his 
8 bayonet, I think it was. 
9 Q, Okay. When you say a couple of shots went 
10 out, who was firing the gun? 
14 
10 house, he was say:ing let rre go. I'll take you to my car. 
11 I have nore m::iney, rrore stuff I can give to you. let rre 
12 go. 
11 A. The first tine - not too sure. We were both 
13 
14 
15 
16 
17 
Q. Okay. And was he fighting back with you? 
A. When he hit rre, yes. 
Q. Okay. 
A. At that tine, yes. 
Q. And when he hit you, did you know that you 
18 were injured at that -
19 A. No. 
20 Q. - at that p:,int? Were you kind of running 
21 oo adrenaline? 
22 A. Yeah. 
23 Q. Okay. 
24 A. (Unintelligible.) 
25 Q. And at sane p:,int, did your roc:rnt\3.te care 
1 J:avid? 
2 A. Yes. 
3 Q. And you said you thought he had like a - a 
4 
5 
6 
bayooet. 
A. 
Q. 
Did you see what he did? 
I did not. I didn't know anything -
Okay. 
7 A. - what happened after, until the ccps told 
8 us that -- that he did that. 
9 Q. Okay. As a result of getting hit over the 
10 head, did you seek rredical treatrrent? 
11 A. I did. 
Q. And what kind of treatrrent did you receive? 
A. Six staples. 
15 
12 
13 
14 
15 
16 
Q. Okay. And that was in the top of your head? 
A. Uh-huh. 
Q. I 'm going to hand you what's been marked as 
12 hanging on the gun. 
13 Q. Okay. So, you were wrestling it - with him, 
14 and he had the gun in his hand? 
15 A. Uh-huh. 
16 Q. Okay. Are you aware of how many shots went 
17 off? 
18 
19 
20 
21 
22 
23 
24 
25 
1 
2 
3 
4 
5 
A. Three or four. 
Q. Okay. Can you kind of describe the gun? 
A. Black handle, and a silver top part. 
Q. Was it a handgun --
A. (Unintelligible) see. 
Q. - shotgun? 
A. Handgun. 
Q. Okay. When your roamate ran out, is that 
16 
A. Yes. 
Q. -- or have you had those raroved? 
A. I still -
Q. You still have the staples. 
MS. C:mMAN: State w::,uld nove to - to adnit 
6 State's Exhibit 2. And I w::,uld -
7 THE CXXJRT: Any d:>jectioo, Mr, Moore? 
8 MR. MXRE: No, Your Honor. 
9 THE CXXJRT: State's Exhibit 2 can be 
10 adnitted. 
11 
12 (Exhibit No. adnitted.) 
13 
14 MS. C:mMAN: Also ask that the witness be 
15 handed State's Exhibit 3. 
16 Q. BY MS. GU?l>lAN: Ryan, do you recognize that? 
17 State's Exhibit 2. 17 A. Yes. 
18 Ryan, can you tell rre if you recognize that? 18 Q. And how do you recognize that? 
~ ~ ~. ~ A. 'That was the coat that he was wearing. 
20 Q. And what is that? 20 Q. He, rreaning the defendant? 
21 A. 'That is my head. 21 A. Yes. 
22 Q. Okay. And that's when you had the staples in 22 Q. Okay. 
~ ill ~ MS. mzMAN: State w::,uld ll'O\Te to admit 
24 
25 
A. Yes. 24 State's Exhibit 3. 
Q. Do you still have the staples in it - 25 MR. MXRE: No objection. 
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1 THE c:aJRT: State's Exhibit 3 can be 
2 adnitted. 
3 
(Exhibit No. 3 adnitted.) 4 
5 
6 Q. BY MS. GUZMAN: So, Ryan, he actually did 
7 take items fran you? 
8 A. Yes. 
17 
9 MS. GJ2MAN: Thank you. That's all fran rre. 
10 THE c:aJRT: Cross-examination, Mr. l!mre? 
11 
12 rna3S-EXAMINATICN 
13 BY MR. MXRE: 
14 Q. Mr. Ia-le, I'm uncertain where you were when 
15 these two rren entered the house. can you -
16 A. I was in my roan. 
17 
18 
Q. -- tell rre again. In your roan? 
A. Uh-huh. 
19 Q. Where was that, in position - in 
20 relationship to where -
21 A. This all ha:i:pened? 
22 Q. Uh-huh. 
23 A. Well, my stairs that goes - that leads 
24 ckMnstairs is right next to my roan. So, right when I 
25 walked out, they were standing right in front of rre. 
1 A. Uh-huh. 
2 Q. What do you rrean by that? can you 
3 deronstrate for rre hCM they gral:i:Jed? 
4 A. Sure. Just like that. 
5 
6 (Dem:nstratien by the witness.) 
7 
8 Q. BY MR. MXF.E: So, they stuck their hand in 
9 their pants? 
10 A. Uh-huh. 
11 Q. You didn't see a weapon, at that point? 
12 A. No. At that tirre, no. 
13 Q. They left the hare and you ran after than? 
14 
15 
A. Correct. 
Q. Where did you catch this perscn you say you 
16 caught? 
17 A. We were right in our driveway, he was like 
18 right in the middle of our drive way, walking towards 
19 orchard Street. 
20 Q. At that point, what - did they still have 
21 llBSks en? 
22 A. The ene individual did. This - the 
23 defendant did not. 
24 
25 
Q. Okay. And where did the other person go? 
A. He ran to the left, left hand, so I don't 
19 
1 
2 
3 
4 
5 
6 there? 
Q. So, it's upstairs? 
A. It's downstairs. 
Q. It's downstairs. 
A. Uh-huh. 
Q. So, when you walked out, they were right 
7 A. Yes. 
8 Q. They o:roered you davn to the ground? 
9 A. Yes. 
10 Q. You kept saying ground. I think you rrean 
11 floor, don't you? 
12 A. The floor, yes. 
18 
13 Q. Okay. And mere was that, in relationship to 
14 your bedroan? 
15 A. Right next to the roan. Right in frmt of 
16 the door. 
17 Q. I understand that. 
18 A. Yeah. 
19 Q. Not rrore than 1 foot away? 
20 A. I'd say it was right in front of the door. 
21 Q. Okay. 
22 A. Right next to -- leaning ta-iards the entrance 
23 to the stairs. 
24 Q. You said one of the pecple gral:i:Jed their 
25 pants, as if they had a weapcn. 
1 know. 
2 
3 
Q. So, you're saying that -
A. (Unintelligible. ) 
4 Q. - my client ran to the right? 
5 A. When I was chasing after him, yeah. When I 
6 went after him, yes. 
20 
7 Q. HCM long did you describe with this - can't 
8 talk. 
9 HCM long did you struggle with this perscn 
10 before you got hit in the head? 
11 A. I think naybe about a minute, minute and a 
12 half tc:ps. 
13 Q. And you continued to hang onto him after you 
14 got hit? 
15 A. Well, I threw him en the ground, on the 
16 floor, on the ground. 
17 Q. That's when you say he asked you to let him 
18 go? 
19 A. He was saying that before. 
20 Q. Okay. While you were wrestling on the 
21 ground, did you say rave cane out of the house? 
22 A. Correct. 
23 Q. What did he have in his hand? 
24 A. I believe it was a bayooet. 
25 Q. That's a pretty good-size weapon. Okay. 
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1 Ard at this point, you saw a glll'l? 
2 A. Yeah. Well, I heard it too, yeah. Q-ice he 
3 hit ne, the glll1 was out. 
4 Q. Ard you heard it? 
5 A. Yeah. 
6 Q. At this point, hCM rrany shots were there? 
7 A. The secon:i shot. 
8 Q. Secon:i shot? 
9 A. Uh-huh. 
10 Q. When was the first short? 
11 A. After he hit ne, when we were wrestling. 
12 Q. Do you know where that shot was directed? 
13 A. I don't. 
14 Q. Ard then another shot went off, after you 
15 were struggling with him? 
16 A. Uh-huh. 
17 Q. Do you recall writing a statarent out? 
18 A. I do. 
19 Q. At SCI!E po.int, you told the rran you were 
20 struggling with to leave; is that correct? 
21 A. Correct. After he shot my rocrnrate. 
22 Q. Did you see him do that? 
23 A. I did, yes. (Un.intelligilile) or he was on 
24 tcp of ne, with the 9lll1· 
25 Q. Did he leave at that point? 
1 
2 excused. 
3 
THE CXXJRT: Thank you, sir. You can be 
THE WI'INESS: Thank you. 
23 
4 
5 
6 
MS. GJZMAN: The State calls 03.vid Bergerson. 
You can stay .in, now that you've testified. 
THE CCXJRT: Proceed, Counsel. 
7 
8 J:lZ>.VID BERGERSCN 
9 called as a witness, by and on behalf of the State, 
10 having been first duly swom, was examined and testified 
11 as follCMS: 
12 
13 DIRECT EXAMINATICN 
14 BY MS. G.JZMAN: 
15 Q. Can you state your full narre and spell your 
16 last narre for the record, please? 
17 A. 03.vid Bergerson, B-E-R-G-E-R-SvN. 
18 Q. en April 3, 2008, were you living with a 
19 Ryan IcMe? 
20 A. Yes. 
21 Q. Ard SCilE other individuals? 
22 A. Yes, na' am. 
23 Q. 01 that date, at about 11: 30 .in the evening, 
24 where were you at? 
25 A. I was downstairs in my rocrnrate' s living 
22 
1 A. Yes. Ard then, 20 secon:is after that, we 
2 were still wrestling. 
3 MR. M:XRE: Okay. 
4 I have nothing further, Your Honor. 
5 THE CCXJRT: Any redirect? 
6 MS. ClJZMAN: Just - just briefly. 
7 
8 REDIRECT EXAMINATICXil 
9 BY MS. QJZMAN: 
10 Q. When you went outside, did you realize there 
11 was also another individual? 
12 A. No. At all. I saw the one, and another one, 
13 so there was just the two of than. 
14 
15 
Q. Just the two? 
A. App3.rently, the third one was running that 
16 way when we went out. 
17 Q. Okay. Ard the individual that - that was 
18 .inside the house and acted like he had a glll1 .in his 
19 pants, is that this defendant or the other one? 
20 A. (No audible respcnse. ) 
21 
22 
23 
24 
25 
MS. QJZMAN: Okay. Thank you. That's all. 
THE CCXJRT: Any re=ss on that? 
MR. MXRE: No, Your Hcoor. 
THE CXXJRT: Can this witness be excused? 
MS. QJZMAN: Yes, Your Honor. 
1 quarters area. 
2 Q. Is that Ryan? 
3 A. Yes. 
4 Q. At SCI!E po.int, did you hear SCI!Ething? 
5 A. I heard - I heard a blmch of footsteps 
6 through the floor. Any tine you walk up on our level, 
7 you can hear it on the floor. 
8 Q. Were you expecting anyl:xxiy to be up? 
9 
10 
11 
A. No. 
Q. Did -
A. I heard IlLlltiple footed steps. Ard that's 
12 what nade ne get up, and go upstairs, and take a look 
13 around. 
14 Q. When you went upstairs, who was up there? 
24 
15 A. Three rol::bers, all in bandannas, hooc:lies dcMn 
16 to here, with bandannas up to here. Ard I only got to 
17 the top of the basarent stairs before I ran into than. 
18 Q. Okay. So, they were already in your hare? 
19 A. Yes. 
20 Q. Did they say anything to you? 
21 A. When I got to the top of the stairs, one of 
22 than said, "Do you want to live?" I'm like, yeah. 
23 (Un.intelligilile) well, give ne the rroney. Ard that's 
24 when I told than, I - I don't have any ll'Cl'ley. I just 
25 paid rent. 
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1 And fran there on, he told me to take him 
2 c::k:Mnstairs. So, I went c::k:Mnstairs. 
3 Q. The individual that asked you if you wanted 
4 to live, M'Jat was he wearing? 
5 A. Black poofy jacket, gray hoodie, and I 
6 believe it was a gray bandanna. 
7 Q. Okay. So, M1ell you went c::k:Mnstairs, M1at did 
8 they tell you? 
9 A. At that point, we went c::k:Mnstairs. And I -
10 I told Ryan, "Step out of the roan." And at that point 
11 is M1ell they made us get on our knees and look at the 
12 ground. 
13 
14 
15 
16 
17 
Q. Okay. Did they take anything fran you? 
A. No. 
Q. Did they take anything fran Ryan? 
A. Yes. 
Q. Okay. At this point, did you see any 
18 weapons? 
19 A. At this point, no. But they acted like they 
20 had weapons. 
21 Q. And M1ell you say they acted like they were 
22 having weapons -
23 A. They kept - (tmintelligible) p..it his hand 
26 
1 in his pocket, looked like he might have been going like 
2 this, I'm not sure. But, tw:i points. 
3 Q. If that individual were present in the 
4 courtroan today, could you identify him? 
5 A. At this point, no. 
6 Q. Okay. 
7 A. He had the - the bandannas and the hooclies 
8 all the way on. 
9 Q. Okay. At sare point, later in the evening, 
10 were you able to identify him? 
11 A. No. 
12 Q. Okay. 
13 A. It was dark. 
14 Q. So, after the subjects left the residence, 
15 M'Jat did you do. 
16 A. Me and Ryan gave foot p..irsuit. 
17 Q. Okay. And at this time, was your girlfriend 
18 and your baby still in the house? 
19 A. Yes. My baby was sleeping in the living 
20 roan, where they were wan.:lering, and my girlfriend was in 
21 our roan sleeping. 
22 Q. Okay. At sare point, did Ryan care in 
23 contact to one -- with one of the subjects? 
24 urrler his jacket and going like this, and like this. And 24 A. Yeah. It's the one he carte in contact 
25 the one that asked me if I wanted to live had his hands 
1 
2 
3 
Q. But you don't know? 
A. Yes. 
Q. Okay. 
4 A. That's when I -- I helped him get him. And 
5 that's when I turned around and went !:Eck inside, and 
6 gral±ecl my infant fran the living roan. I hurried him 
7 into the bedroan, w:ike my girlfriend up and told him --
27 
8 or her M1at was going on. . Told her to close and lock the 
9 door behind me. 
10 I gral±ecl my knife, just in case I needed it. 
11 And when I went outside, Ryan was yelling at me, "He's 
12 got a weapon, he's got a weapon." So, that's when I had 
13 to go - I felt that it was necessary, on my part, for my 
14 life and my rcx:mrate' s life, to --
15 Q. Did you hear any gunshots? 
16 A. At that l!Orel1t, no. 
17 Q. Okay. 
18 A. Because I was too busy trying to, you know, 
19 keep my girlfriend in the roan, protect my baby. 
20 Q. And you said you went out with your knife, 
21 and you'd - and you kind of made a m,tion. What did you 
22 cb with your knife? 
23 A. I ran up to him, and I looked around to see 
24 if I could find the right person. And then I stal±ecl him 
25 in the leg. 
25 with -- which I'm assuming is. 
28 
1 Q. When you say him, that was the suspect that 
2 was wrestling with Ryan? 
3 A. Yes, ma' am. 
4 Q. Okay. At any point, did you see that suspect 
5 with a gun? 
6 A. Yes. After I stabbed him. Well, no. After 
7 I ran outside, Ryan told me he had a gun. And I said -
8 I could see it in the light, fran the (tmintelligible) 
9 across the street. And it looked like a Glock 
10 (tmintelligible) , just the way it was shaped. 
11 And that's why I ran up and stabbed him in 
12 the -
13 Q. I)) you -
14 A. - I recked up a little bit, to get another 
15 position, and that's when he fired on ne. 
16 Q. I)) you know where you stal±ecl him at? 
17 A. I believe it was right above the knee, in the 
18 left side. 
19 Q. Okay. And then - then you heard a gunshot? 
20 A. Yeah. And then I felt the intense bJ.m in my 
21 shoulder. 
22 Q. I'm going to hand you M1at' s been marked as 
23 State's Exhibits 4 and 5. 
24 David, do you recognize those? 
25 A. Yeah. That is the - that looks like the 
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1 ent - exit - no. That's the entrance and that's the 
2 exit. 
3 Q. Okay. Which one is the entrance, which 
4 exhibit nurrber? 
5 A. 4. 
6 Q. Okay. 
7 A. And 6 is the exit. 
8 Q. Okay. And it's - it's a fairly close up 
9 photo, but is that of your shoulder area? 
10 A. Yes. 
11 Q. Could you kind of point to the Court where 
12 you were shot? 
13 A. Right here. Entrance woimd - or the exit 
14 wo..mcl, right there, where my finger is. 
15 
16 (D:mnstration by the witness.) 
17 
29 
18 Q. BY MS. GUZMAN: Okay. And do you still have 
19 scars fran that? 
20 A. Yeah. 
21 
22 
23 
Q. Okay. Did you seek rredical treatrrent? 
A. Yup. I got rushed to the ER. 
Q. Okay. And after you were shot, do you know 
24 what the subject did? 
25 A. Nq:ie. Because I just turned around and ran 
31 
1 and then another one carre around the oorner. When they 
2 took rre downstairs, I could still hear sareone upstairs 
3 when I got downstairs. 
4 Q. But you didn't see a third person? 
5 A. I didn't see the third person, until I got -
6 he told us to look at the ground. That's when the third 
7 person carre chm and - standing in the doo:rway of the 
8 basarent. 
9 Q. Okay. So, you did see a third person? 
10 A. Yes, I did. He was holding a flashlight in 
11 his right hand. 
12 Q. At this point, you didn't see any weapons? 
13 A. No. 
14 Q. At no tirre, during this altercation with 
15 these people, oould you - oould you identify anyone; is 
16 that true? 
17 A. At this point, no. They were all masked up. 
18 Q. You said when you went outside, where Ryan 
19 was -
20 
21 
22 
23 
24 
25 tark. 
A. Uh-huh. 
Q. - that it was dark? 
A. Yes. 
Q. HCM dark? 
A. Well, how dark is it when it's midnight? 
30 
1 inside. 
2 Q. Okay. 
3 A. Went and told my girlfriend that I was shot, 
4 and she called the pararreciics. 
5 Q. Okay. After you were shot, did you hear any 
6 rrore gunshots? 
7 A. No. 
8 Q. Okay. 
9 MS. GUZMAN: Thank you. That's all fran rre. 
10 THE CXXJRT: Cross-examination, Mr. M:x:>re? 
11 MR. MXRE: Thank you. 
12 
13 CROSS-EXAMINATICN 
14 BY MR. MXRE: 
15 Q. You were downstairs when you heard the 
16 footsteps? 
17 A. Yes. 
18 Q. And you went upstairs to see what was going 
19 on? 
20 A. There was multiple footsteps and, at the 
21 tirre, it was just my girlfriend sleeping upstairs, in the 
22 back. 
23 Q. And you say you saw three people? 
24 A. When I q:iened the door, I saw one person. 
25 And then, after that, he told rre, "Take rre downstairs," 
1 
2 
3 
4 
Q. No lighting out there? 
A. No. 
Q. So, you were t.mable to tell -
A. OJr porch light was on, which was -- this 
5 happened like - I'd say, here's our driveway and our 
32 
6 porch light was right here. So, there's no light caning 
7 fran our porch light. (Unintelligible. ) 
8 Q. There was no light caning fran your porch 
9 light? 
10 A. There was, but not where we were. 
11 Q. Ch, where you were. About how far away fran 
12 the front door were you? 
13 A. 50, 60 feet. 
14 Q. You say you went back in the house and 
15 gral±led a knife? 
16 A. Well, that was not my original plan. My 
17 original plan was to go back inside and grab my infant, 
18 and tell my girlfriend what was going on. 
19 And then, I got a weapon inside, just in 
20 case, you know. 
21 Q. Okay. And can you tell rre what the knife 
22 looked like? 
23 
24 
A. It was an aIIl\Y issue, military bayonet. 
Q. You didn't hear any gunshots while you were 
25 either outside the first tirre, or inside when you got 
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1 your knife? 
2 A. No. I did not. 
3 Q. Mr. PeJ:gersal, I want :ycu tell me what :ycu 
4 did ooce :ycu got that knife. 
5 A. I ran outside to see if there was anybody 
6 else out there. And, at that point, there was just two 
7 people; Ryan, rny J:OC1111Bte, and the guy he was wrestling 
8 with. 
9 Q. Okay. 
33 
10 A. And Ryan was yelling at rre, "He's got a gun. 
11 He's got a gun." So, at that point, like I told her, I 
12 felt like my and rny roamate' s was in danger. So, I felt 
13 it necessary to go do sarething about it, and that's when 
14 I stal:i:led him m the leg. 
15 Q. So, :ycu sjnply tient f:can the front door, over 
16 to where Ryan was, and stal:i:led him? 
17 A. Yes. And I c:ool.d see a gun in the shaclcM of 
18 the light or ... 
19 Q. You did see the gun at that point? 
20 A. At the point when they're wrestling on the 
21 grourxl, yes. 
22 Q. After you had stal:i:led him, you stewed back? 
23 A. I stewed back, to try and get another 
24 positioo oo him, if I - if necessary, and -
25 Q. That's when :ycu beam the gimshot? 
35 
1 hearing, we will stipulate to Office Rishrrood's 
2 experience and training. 
3 MS. QllMI\N: Thank you. 
4 Q. BY MS. G02Ml\N: Officer Ri.shnaxi, where do 
5 you l-m"k? 
6 A. With the Boise City Police Department. 
7 Q. en April 3rd of 2008, were you dispatched to 
8 810 South Orchard, in relation to a shots fired call? 
9 A. I was, ma'am. 
10 Q. Did you have a description of a suspect at 
11 that tirre? 
12 A. I did. I believe it was a male, possilily 
13 -wearing a gray hoodie, black pants. 
14 Q. Open arrival, did :ycu set up a perimeter 
15 locatioo? 
16 A. I did. I - actually, it was a little north 
17 of - well, it was on Orchard, a little north of the 
18 c.anal, south of Albion. 
19 Q. And at that location, what, if anything, did 
20 you notice? 
21 A. Just noticed an mdividual that was in an 
22 aputment carplex there, just east of rny locatioo, 
23 matching rny descr.iption. Of course, he was matching the 
24 descriptial I was bmadcasting over the - over the 
25 radio. 
1 A. That's when he reached around, looked like 
2 this, looked at rre and pulled the trigger. 
3 Q. So, over his head? 
4 A. Yeah. 
5 MR. M'.XRE: I have nothing further, 
6 Your Honor. 
7 
8 
9 
10 
11 
12 excused. 
13 
14 
15 
THE CXXJRT: 'Any redirect? 
MS. GJZMAN: No, Your Honor. 
THE CXXJRT: can this witness be excused? 
MS. GUZMAN: Yes, Your Honor. 
THE CXXJRT: Thank you, sir. You may be 
MS. QJZ.MAN: State calls Officer Rismond. 
Miaw:L H. RISIMN), 
16 called as a witness, by and en behalf of the State, 
34 
17 having been first duly sworn, was examined and testified 
18 as follows: 
19 
20 
21 BY MS. GJZMAN: 
22 Q. Officer RismDnd, can you state :ycur narre and 
23 spell :ycur last narre. 
24 A. It's Mi.c:hae1 H. Rismaid, R-I-S-H-M-0-N-D. 
25 MR. M'.XRE: Your Honor, for :µ.u:poses of this 
36 
1 Q. Okay. And what, if any, action did you take? 
2 A. At that point in tirre, when I first saw this 
3 individual, I had noticed the clothing matched or came 
4 pretty close, and this persoo ldnd of went mto a 
5 breezeway and then stepped back out. 
6 And, at that point, I challenged that persoo, 
7 and advised him of who I was, said I was Boise police. 
8 And challenged him, told him he needed to get on the 
9 grourrl. 
10 Q. And did the individual carply? 
11 
12 
13 
A. He did. 
Q. Can :ytAl describe the individual IS clothing? 
A. Black jacket, gray hcodie sweatshirt, and 
14 black pants, I believe. 
15 Q. Okay. And was there anything partio.ll.ar 
16 about this clothing? 
17 A. Yes. Pretty nuch ever - all of the clothing 
18 that he had on was carpletely soaking wet. 
19 Q. Was it raining out that day? 
20 A. I don't rerarber being - I don't rarenber 
21 any rain, "41atsoever. 
22 Q. Okay. And "41at, if anything, did that nean 
23 to :ycu, that - that his clothing was wet? 
24 A. That persoo possilily c:ool.d have crossed the 
25 canal, since there was a canal just south of our 
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1 location. 
2 Q. And that's where the incident had oc=red? 
3 A. South of the canal. 
4 Q. Okay. 
5 A. en the other side of the canal. 
6 Q. The subject that you located, at that 
7 location, is that individual present in the courtroan 
8 today? 
9 A. He is. 
10 Q. And could you identify sarething he's wearing 
11 and where he's seated? 
12 A. He's wearing a yellcM top. 
13 Q. Okay. 
14 A. sweatshirt. 
15 
16 
17 
Q. Seated at defendant's table? 
A. Yes, ma' am. 
Q. Okay. At that tine, were you aware of any 
18 injuries to him? 
19 A. I did not -- I wasn't aware. 
20 Q. later, were you made aware that he was 
21 transported for rredical care? 
22 
23 
A. I was. 
Q. Okay. Were you also infomed of what for? 
24 MR. ~: I'm going to cbject, Your Honor. 
25 '.lhat's hearsay. 
39 
1 A. Colonel Stokes, S-T--0-K-E-S. 
2 Q. And where do you work? 
3 A. The City of Meridian Police ~t. 
4 Q. Can you tell us about your qualifications, 
5 training, and experience. 
6 A. I'm o.irrently a patrol a:,rporal, with the 
7 City of Meridian. I've been there just about five years. 
8 I'm a canine handler, hold an intemediate POST 
9 certificate. 
10 Q. en April 3rd of 2008, were you involved in an 
11 investigation of a shots fired at 810 South Orchard? 
12 A. Yes, I was. 
13 Q. As part of your duties in that investigation, 
14 did you utilize a canine to assist in searching the area? 
15 A. I did. I utilized my patrol canine to try to 
16 locate possible suspects that fled the scene at the 
17 shooting. 
18 Q. And what, if anything, did you find during 
19 that search that is of evidentiary value? 
20 A. In relation to the dog, we - we were unable 
21 to locate any other suspects, other than the one here 
22 today, which was located before I got there. 
23 While searching a secondary area - we 
24 searched one area, north of the canal, over off of 
25 Orchard and cassia. And then, while preparing to search 
38 
1 MS. GJZMAN: Okay. 
2 THE roJRT: I'll sustain it. 
3 MS. GJZMAN: I'll withdraw the question. 
4 '.[hat IS fine. 
5 Thank you. Nothing rrore fran rre, 
6 Officer Rishrrond. 
7 THE roJRT: Cross-examination? 
8 MR. ~= No, Your Honor. 
9 THE roJRT: Can this witness be excused? 
10 MS. GJZMAN: Yes, Your Honor. 
11 THE roJRT: Thank you, sir. You can be 
12 excused. 
13 THE WIWESS: Thank you. 
14 MS. GJZMAN: The State calls Corporal Stokes. 
15 
16 
17 
THE CCURT: Please proceed, Counsel. 
OOLCNEL S'.KI<ES, 
18 called as a witness, by and on behalf of the State, 
19 having been first duly swom, was examined and testified 
20 as follows: 
21 
22 DIRECT EXAMINATICN 
23 BY MS. GJZMAN: 
24 Q. Corporal, can you state your full narre and 
25 spell your last narre. 
40 
1 the - this second area, I located a fireaDII that was -
2 it awearect to be - been ~ next to a fence, behind 
3 the - I think it was forty-oh - 4803 cassia. 
4 Q. And what's the proximity of 4803 cassia to 
5 810 South Orchard? 
6 A. It's ai;:proximately a block east of that 
7 location. 
8 Q. And how did you cxire upon searching at that 
9 location? 
10 A. Well, kind of doing sare brainstorming for 
11 our next search - searching plans for that area, south 
12 of the canal and east of - of Orchard. We talked to a 
13 haneowner there, who had cbserved a ll0le running through 
14 his neighbor's yard. And actually, before he observed, 
15 he had heard sarebody at - he had heard the - the shots 
16 fired. 
17 MR. M::ffiE: Your Honor, this is all hearsay. 
18 I'm going to cbject. 
19 THE roJRT: Well, I haven't heard a statenent 
20 offered for the truth, at this point, only to explain 
21 this officer's actions. So, I'll overrule the cbjection. 
22 I won't consider the testirrony for the truth of the 
23 matter. 
24 MR. M::ffiE: Thank you. 
25 THE WIWESS: So, this haneowner is outside 
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1 of his residence. And he's advising several of us, 
2 myself and several other officers, that he had heard 
3 the - the shots fired. And then, later, heard sarebody 
4 nmning along the fence line behind his house, heard 
5 sarebody going through the obvious dried leaves that were 
6 back there, making a lot of noise. 
7 And then he sees a subject in the yard which 
8 v.U.lld be just east of his, and he actually confronts this 
9 - this guy and says, ''What are you doing in my 
10 neighbor's yard?" 
11 And the - the person that he confronts says 
12 sanething to the effect that I'm looking for the road. 
13 And he tells him to get out of the area, sanething along 
14 those lines. 
15 And my part in this, I just listened to where 
16 this gentleran had heard this guy and saw him, and just 
17 went back, with other officers, and walked that area, to 
18 see if we ro.tl.d locate any suspects or any evidence. And 
19 in doing that, there was a - kind of a half fence, 
20 behind this gentleran's house at 4803, so it would have 
21 been the residence directly behind his. 
22 And it was obvious to rre that the tcp picket 
23 of that fence had been broken just recently because, you 
42 
1 broken. 
2 And while searching that area, to see if, you 
3 know, maybe sanething had been drq::ped there or - or any 
4 other evidence, I located a - a fireann in the weeds 
5 right there. 
6 Q. Okay. 
7 A. By the fence. 
8 Q. And where is this location in relation to 
9 where the defendant was found? 
10 A. It is south of it. He was located in an 
11 apart:Irent c:cnplex which is north of the canal, which is 
12 north of cassia and Orchard. This is directly south of 
13 there. 
14 
15 
16 
Q. Okay. Thank you. 
Ch, can you describe the gun. I'm sorry. 
A. It was a dark colored, black, two-tone 
17 handgun. And, as I recall, it was - gray or silver was 
18 the other color. 
19 MS. Cll2MAN: Thank you. 
20 
21 
THE CXXJRT: Cross-examination, Mr. M:x:>re? 
22 CROSS-EXAMINATICN 
23 BY MR. M:XI<E: 
24 know, it was deteriorated wood on the outside and fresh, 24 
25 you know, wood on the inside. It obviously had just been 25 
Q. Officer Stokes, did you sea.ire that weapon? 
A. No. Well, not IXlYSically sea.ire it. I 
43 
1 stayed with it and alerted the Boise officers to its 
2 location. I never touched it or anything like that. 
3 Q. Did you see who did sea.ire it? 
4 A. No. I left before - I think it was picked 
5 up by a detective of - the Boise police posted an 
6 officer on that fireann, and then I continued with the 
7 search for suspects. 
8 MR. M:Xl<E: Nothing further, Your Honor. 
9 THE CXXJRT: Any redirect? 
10 MS. Cll2MAN: No, Your Honor. 
11 THE CXXJRT: Can this witness be excused? 
12 MS. Cll2MAN: Yes, Your Honor. 
13 THE CXXJRT: Thank you, sir. You can be 
14 excused. 
15 MS. Cll2MAN: The State calls Detective Lee. 
16 MR. MXRE: Who is this? 
17 MS. Cll2MAN: Detective Lee. 
18 MR. M:X:m:: 'lhank you. 
19 THE CXXJRT: You can proceed, Counsel. 
20 
21 BRIAN LEE, 
22 called as a witness, by and on behalf of the State, 
23 having been first duly swom, was examined and testified 
24 as follCMs: 
25 
44 
1 DIRECT EXAMINATICN 
2 BY MS. <lJ2MAN: 
3 Q. Detective, can you state your full narre and 
4 spell your last narre for the recon:I. 
5 A. Yes. My narre is Brian lee. My last narre is 
6 L-E-E. 
7 Q. And where do you work? 
8 A. I'm - I work for the Boise Police 
9 Departrrent. 
10 Q. Can you tell us a little bit about your 
11 qualifications, training, and experience for that 
12 position. 
13 MR. M::X:::RE: We'll stip..ilate to that, 
14 Your Honor -
15 MS. Cll2MAN: Okay. 
16 MR. MXRE: - for ?,IrJ?Oses of this hearing. 
17 MS. QJZMAN: Thank you. 
18 Q. BY MS. GUZM!\N: Ch J.\pril 4th of 2008, did you 
19 cane in contact with a suspect in a hospital? 
20 A. Yes. 
21 Q. And was that individual Joshua Mc:Giboney? 
22 A. Yes, it was. 
23 Q. And during - were you assigned to 
24 investigate an incident involving shots fired, involving 
25 Mr. Mc:Gilxney as the defendant? 
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A. I was called oui: to assist D:!tective Ayotte, 
2 yes. 
3 Q. Okay. D.lring your investigation of 
4 Mr. McGil:xXley, did you becare familiar with his birth 
5 date? 
6 A. Yes. 
7 Q. And do you rerrenber what his  is? 
8 A. Yes. 
9 Q. And what is it? 
10 A.  
11 MS. mzMAN: Thank you. That's all. 
12 THE <XXJRT: Cross-examination, Mr. Moore? 
13 MR. MXl<E: No, Your Honor. 
14 THE <XXJRT: can this witness be excused? 
15 MS. mzMAN: Yes, Your Honor. 
16 THE <XXJRT: Thank you, sir. You can be 
17 excused. 
18 MS. mzMAN: At this tirre, the State would 
19 rrove to adnit State's Exhibit 1, a prior certified 
20 judgrrent of ccnvictioo. 
21 MR. MXl<E: (Unintelligible.) 
22 MS. mzMAN: Unlawful possession of a firearm 
23 by a felon. 
24 MR. MXl<E: No cl:>jection, Your Honor. 
25 THE <XXJRT: State's Exhibit 1 can be 
1 property. 
2 
3 
MR. M.:XRE: Which Count is that? 
MS. mzMAN: Count III. 
4 THE <XXJRT: Well, care en up, Counsel -
5 MS. mzMAN: I'm sorry. 
6 THE <XXJRT: - and interlineate it however 
7 you want it to read. 
8 
9 (Ms. G..!zm3n approached the bench. ) 
10 
47 
11 THE <XXJRT: Mr. M:>ore, if you want to care on 
12 up, sir. 
13 MR. MXl<E: Yeah. I'd kind of like to see 
14 what's going on. Thank you. 
15 
16 (Mr. M:>ore approached the bench.) 
17 
18 THE <XXJRT: All right. The carplaint, as 
19 arrended, on Col.mt III alleges that the defendant, 
20 Joshua Lee M:G:i.boney, on or about the 3rd day of April, 
21 2008, in the county of .Ada, state of Idaho, did 
22 intentionally and by rreans of force and/or fear - I'm 
23 going to take out Mr. Moore's did, because it's 
24 redundant -- it reads, did intentionally, by rreans of 
25 force and/or fear take fran the possession of the 
1 adnitted. 
2 
3 (Exhibit No. 1 adnitted.) 
4 
5 MS. QJZMAN: And, Your Honor, at this tine, 
6 I would rrove to arrend the carplaint by rrerely striking 
7 the - the words of attarpted rd:Jbery and naking it 
8 rd:Jbery. 
9 THE <XXJRT: Which count? 
10 MS. QJZMAN: Ch Count III. 
11 THE <XXJRT: And arrend it to say? 
12 MS. QJZMAN: And searched the residence for 
13 valuables, taking cash and other personal property. 
14 THE <XXJRT: No. Prior to that. Did 
15 intentionally and by rreans of force and/or fear -
16 
17 
MS. QJZMAN: Ch, I'm sorry. 
THE <XXJRT: - take, just delete the words 
18 "attarpt to"? 
19 MS. QJZMAN: Please, Your Honor. 
20 THE <XXJRT: I' 11 nake that arrendrrent, to 
21 conform with the testirrony. 
22 Any further arrendrrents? 
23 MS. QJZMAN: I think I prcl:>ably should put, 
24 to wit, taking - or I' 11 just say, and searched the 
25 residence for valuables, taking cash and/or personal 
46 
48 
1 residents of 1810 (sic) South Orchard in Boise, certain 
2 personal property, which was accarplished against the 
3 will of the residents of 1810 South Orchard in Boise, in 
4 that defendant entered residence with a nasked face, 
5 oi:dered the residents to lie on the ground, and searched 
6 the residence for valuables, taking cash and/or personal 
7 property. 
8 MS. mzMAN: Ad:l.itiooally, Your He.nor, if I 
9 could strike Code Section 306. I didn't do that. I'm -
10 under Count III, at the beginning, at the attarpted 
11 rd:Jbery. Just to -
12 THE <XXJRT: I' 11 delete --
13 MS. mzMAN: -- get rid of the --· 
14 THE <XXJRT: - the reference Idaho Code 
15 18-306. Okay. And you also want to take out the word 
16 "attarpted"? 
17 MS. QJZMAN: Please, Your Honor. 
18 THE <XXJRT: I'll strike that, as well. 
19 Will there be further testirrony fran the 
20 State? 
21 MS. GUZMAN: No, Your Honor. 
22 THE <XXJRT: Will there be any testirrony today 
23 fran the defense? 
24 MR. M.:XRE: No, Your Honor. We'll sul:xnit. 
25 THE <XXJRT: State wish to nake any closing 
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1 carrrents? 
2 MS. GJZMAN: I'll sul:rnit and reserve 
3 rebuttal. 
4 THE CXXJRT: I take it you - you're 
5 • subnitting? 
6 MR.~: Yes. 
7 THE CXXJRT: I' 11 find, for the purposes of 
8 today's hearing, the State has established the elements 
9 of all six =ts, as charged in the a:nplaint, to a 
10 standard of prooable cause and we' 11 hold the defendant 
11 to answer to the charges in the District Court. 
12 I will sign a carmibrent and cootinue 
13 Mr. M::Giboney on bond previous! y set in the arroi.mt of 
49 
14 $500, 000. I' 11 note there are no cootact orders entered 
15 in the case; those will remain in effect. 
16 The State can sign for the return of Exhibits 
17 1 through 6 - or 1 through 5, I should say. 
18 Mr. Mc:Giboney, you l!USt awear before 
19 Judge Neville, 9:00 a.m., April 28th, for arraigment. 
20 
21 (The proceedings concluded at 2:53 p.m.) 
22 
23 
24 
25 
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38 [1] 3/14 48/15 basement [4] 6/13 6/15 24/17 
3rd [4] 5/16 35/7 39/10 altercation [1] 31/14 31/8 
...... 4 ... 7.... /_2_0 __________ --1amend [2] 46/6 46/11 bathroom [1] 
4 amended [1] 47/19 battery [1] 
1---------------1amendment [1] 46/20 bayonet [4] 
42 [1] 3/15 amendments [1] 46/22 32/23 
44 [1] 3/6 amount [1] 49/13 be [21] 
6/14 
4/6 
14/8 15/4 20/24 
4 6 [ 1 J 3 / 2 0 and/ or [ 5 J 4 6 / 15 4 6 / 2 5 4 7 / 2 2 because [ 4 ] 2 7 / 18 2 9 / 2 5 41/23 
4803 [3] 40/3 40/4 41/20 47/25 48/6 47/23 
~4;.:th;;;;...::.;Cl::..::l._....:.4....:.4'-'/1::..;8::..._ _____ -1another [7] 11/25 21/14 22/11 become [3] 8/12 9/9 45/4 
5 22/12 28/14 31/1 33/23 Bedegi [1] 5/23 
i----------------1answer [1] 4 9/11 bedroom [2] 18/14 27 /7 
.,:5:..:0_.i:.;[1::..:.]L-.:3 ... 2.... l ... 13,.__ ______ --1any [29] been [14] 5/8 15/16 23/10 
6 anybody [21 24/8 33/5 26/1 28/22 34/17 38/19 39/7 
i----------------1anyone [1] 31/15 40/2 41/21 41/23 41/25 42/3 
i-::6~0-.!:.:[1::..::l._~3.::.2'-'/1::..;3::..._ _____ --1anything [12] 8/18 9/19 10/6 43/23 
7 15/5 24/20 25/13 25/15 35/19 before [9] 1/12 4/15 20/10 
36/15 36/22 39/18 43/2 20/19 24/17 39/22 40/14 43/4 
728 [2] 1/25 50/21 apartment [2] 35/22 42/11 49/18 
7419 [1] 2/13 Apparently [1] 22/15 begin [l] 4/15 
7450 [1] 2/13 appear [1] 49/18 beginning [l] 48/10 
7700 [l] 2/6 appeared [1] 40/2 behalf [5] 5/7 23/9 34/16 
~7_7~0~9-=[1_1_~2/-6 _________ ---tapproached [2] 47/9 47/16 38/18 43/22 
8 approximately [l] 40/6 behind [5] 27/9 40/2 41/4 
i----------------1April [12] 1/12 4/2 5/16 5/22 41/20 41/21 
810 [4] 5/17 35/8 39/11 40/5 5/22 6/5 23/18 35/7 39/10 being [l] 36/20 
83702 [2] 2/5 2/12 44/18 47/20 49/19 believe [5] 20/24 25/6 28/17 
April 3 [2] 6/5 23/18 35/12 36/14 
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B coat [3] 3/22 8/9 16/19 date [3] 23/23 45/5 45/7 
---I coats [1] 7 /8 Dave ·[4] 6/19 6/23 7 / 4 20/21 
bench [2] 47/9 47/1 1_ _ Code [2] 48/9 48/14 David [7] 3/3 5/23 15/1 23/4 
BERGERSON [6] 3/3 5/23 23/4 Colonel [3] 3/14 38/17 39/1 23/8 23/17 28/24 
23/8 23/17 33/3 color [1] 42/18 day [5] 4/22 11/25 36/19 
birth [2] 45/4 45/7 colored [1] 42/16 47/20 50/14 
bit [2] 28/14 44/10 come [7] 6/22 13/25 26/22 dazed [1] 13/2 
black [7] 8/9 14/20 25/5 40/8 44/19 47/4 47/11 defendant [10] 1/7 2/10 16/20 
35/13 36/13 36/14 42/16 coming [3] 7/5 32/6 32/8 19/23 22/19 42/9 44/25 47/19 
block [1] 40/6 comments [1] 49/1 48/4 49/10 
blue [1] 8/10 commission [2] 4/7 50/20 defendant's [2] 10/21 37/15 
Boise [11] 2/5 2/12 4/1 35/6 commitment [1] 49/12 DEFENDER'S [1] 2/11 
36/7 43/1 43/5 44/8 48/1 complaint [5] 4/5 4/10 46/6 defense [2] 4/16 48/23 
48/3 50/19 47/18 49/9 delete [2] 46/17 48/12 
bond [l] 49/13 completely [1] 36/18 demonstrate [l] 19/3 
both [1] 14/11 complex [2] 35/22 42/11 Demonstration [2] 19/6 29/16 
brainstorming [1] 40/10 comply [1] 36/10 Department [3] 35/6 39/3 44/9 
breezeway [1] 36/5 concluded [1] 49/21 describe [6] 6/11 10/22 14/19 
Brian [3] 3/6 43/21 44/5 conform [1] 46/21 20/7 36/12 42/15 
briefly [1] 22/6 confronts [2] 41/8 41/11 description [4] 3/19 35/10 
broadcasting [l] 35/24 consider [1] 40/22 35/23 35/24 
broken [2] 41/23 42/1 contact [5] 6/23 26/23 26/24 desk [1] 10/21 
bunch [1] 24/5 44/19 49/14 detective [5] 43/5 43/15 
burglary [1] 4/8 contains [1] 50/10 43/17 44/3 45/1 
burn [l] 28/20 contempt [1] 11/24 deteriorated [1] 41/24 
busy [1] 27/18 continue [4] 12/4 12/7 12/10 did [91] 
but [9] 9/21 12/23 13/3 49/12 didn't [13] 6/19 7/13 7/14 
25/19 26/2 27/1 29/9 31/4 continued [2] 20/13 43/6 9/21 12/18 12/23 15/5 19/11 
,-......3~2~/~1~0------------1conviction [2] 3/20 45/20 31/4 31/5 31/12 32/24 48/9 
C cops [1] 15/7 direct [7] 5/11 12/1 23/13 
--------------iCOpy [1] 3/20 34/20 38/22 44/1 50/9 
call [1] 35/8 corner [1] 31/1 directed [2] 11/13 21/12 
called [7] 5/7 23/9 30/4 corporal [3] 38/14 38/24 39/6 directly [3] 9/3 41/21 42/12 
34/16 38/18 43/22 45/1 correct [4] 19/14 20/22 21/20 dispatched [1] 35/7 
calls [5] 4/23 23/4 34/13 21/21 District [2] 1/1 49/11 
38/14 43/15 could [13] 12/2 26/4 27/24 do [29] 
came [6] 14/5 20/21 26/24 28/8 29/11 31/2 31/15 31/15 Does [1] 4/12 
31/1 31/7 36/3 33/17 36/24 37 /10 4.1/18 48/9 dog [l] 39/20 
can [ 3 7] couldn ' t [ 1] 8 / 1 O doing [ 3] 4 0 / 1 0 4 1 / 9 4 1 / 1 9 
can't [1] 20/7 Counsel [5] 5/4 23/6 38/15 dollars [1] 9/8 
canal [8] 35/18 36/25 36/25 43/19 47/4 don't [8] 11/24 18/11 19/25 
37/3 37/5 39/24 40/12 42/11 count [6] 46/9 46/10 47/2 21/13 24/24 27/1 36/20 36/20 
canine [3] 39/8 39/14 39/15 47/3 47/19 48/10 door [6] 18/16 18/20 27/9 
car [1] 13/10 counts [3] 4/5 4/6 49/9 30/24 32/12 33/15 
care [1] 37/21 county [5] 1/1 2/4 2/11 5/18 doorway [1] 31/7 
case [5] 1/3 4/4 27/10 32/20 47/21 down [3] 18/8 24/15 31/7 
49/15 couple [5] 9/13 9/14 9/16 downstairs [14] 7/5 7/6 17/24 
cash [4] 
48/6 
Cassia [4] 
42/12 
9/10 46/13 46/25 
39/25 40/3 40/4 
catch [2] 10/12 19/15 
Cathy [1] 2/4 
caught [3] 12/12 12/14 19/16 
cause [1] 49/10 
certain [1] 48/1 
certificate [2] 39/9 50/1 
certified [2] 3/20 45/19 
certify [1] 50/5 
challenged [2] 36/6 36/8 
charged [2] 4/5 49/9 
charges [1] 49/11 
chased [1] 12/11 
chasing [1] 20/5 
check [1] 6/21 
child [2] 6/2 6/3 
City [3] 35/6 39/3 39/7 
client [1] 20/4 
close [3] 27/8 29/8 36/4 
closet [1] 14/5 
14/6 14/9 18/2 18/3 23/25 25/2 25/2 
course [1] 35/23 25/7 25/9 30/15 30/25 31/2 
Court [5] 1/1 1/13 11/24 31/3 
29/11 49/11 dragged [1] 12/18 
courtroom [5] 4/19 5/1 10/18 dragging [2] 12/16 13/9 
26/4 37/7 dressed [2] 7/7 8/8 
CR [1] 1/3 dried [1] 41/5 
CR-FE-2008-0004642 [1] 1/3 drive [1] 19/18 
crime [1] 4/7 driveway [2] 19/17 32/5 
criminal [1] 12/3 dropped [2] 40/2 42/3 
Cross [8] 17/10 17/12 30/10 DRX [5] 3/3 3/6 3/8 3/12 
30/13 38/7 42/20 42/22 45/12 3/14 
Cross-examination [8] l 7 /10 duly [5] 5/8 23/10 34/17 
17/12 30/10 30/13 38/7 42/20 38/19 43/23 
42/22 45/12 during [4] 31/14 39/18 44/23 
crossed [1] 36/24 45/3 
CRX [3] 3/4 3/9 3/15 duties [1] 39/13 
CSR [2] 1/25 50/21 
currentlv [1] 39/6 E 
each [1] 4/24 
1-D--------------1east [4] 35/22 40/6 40/12 
danger [1] 33/12 
Daniel [1] 5/24 
Danielle [1] 5/23 
41/8 
closing [1] 48/25 
clothing [6] 10/23 36/3 
36/16 36/17 36/23 
36/12 dark [6] 26/13 31/21 
31/24 31/25 42/16 
31/23 
effect [2] 41/12 49/15 
either [3] 7/14 11/6 32/25 
elements [1] 49/8 
else [4] 8/18 9/20 9/23 33/6 
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<,' flashlight [1] 31/10 half (2] 20/12 41/19 
~~~fled [1] 39/16 hand [9] 14/14 15/16 19/8 E 
encounter [1] 7/2 flew [1] 13/4 19/25 20/23 25/23 28/22 
ant [1] 29/1 floor [5] 18/11 18/12 20/16 31/11 50/14 
entered [3] 17/15 48/4 49/14 24/6 24/7 handed [1] 16/15 
entrance [4] 18/22 29/1 29/3 floors [2] 6/11 6/12 handgun [3] 14/21 14/24 42/17 
29/13 follows (5] 5/9 23/11 34/18 handle [1] 14/20 
ER [1] 29/22 38/20 43/24 handler [1] 39/8 
established [1] 49/8 foot [2] 18/19 26/16 hands [1] 25/25 
evening (2] 23/23 26/9 footed (1] 24/11 hang [1] 20/13 
ever (1] 36/17 footsteps [4] 6/20 24/5 30/16 hanging [1] 14/12 
everything [1] 9/1 30/20 happened [4] 12/14 15/7 17/21 
evidence (2] 41/18 42/4 force [3] 46/15 47/22 47/25 32/5 
evidentiary [1] 39/19 foregoing [2] 50/6 50/10 has [2] 6/14 49/8 
exactly [1] 7 /2 formal (1]. 4/12 have (16] 4/9 8/5 13/11 
examination (15] 3/2 5/11 forty [1] 40/3 15/25 16/2 16/4 19/20 20/23 
17/10 17/12 22/8 23/13 30/10 forty-oh [l] 40/3 22/4 24/24 26/1 29/18 34/5 
30/13 34/20 38/7 38/22 42/20 found [1] 42/9 35/10 36/24 41/20 
42/22 44/1 45/12 four [1] 14/18 haven't [1] 40/19 
examined [5] 5/8 23/10 34/17 Fourth [1] 1/1 having [6] 5/8 23/10 25/22 
38/19 43/23 fresh [1] 41/24 34/17 38/19 43/23 
except [1] 4/19 front [7] 2/5 2/12 17 /25 he (72] 
excluded [1] 4/19 18/15 18/20 32/12 33/15 he -- I [1] 11/5 
exclusion [1] 4/16 full [5] 11/14 23/15 38/24 he's (11] 6/4 10/23 11/14 
excused (10] 22/24 23/2 34/9 44/3 50/11 27/11 27/12 33/10 33/11 
34/12 38/9 38/12 43/11 43/14 further (6] 12/2 22/4 34/5 37/10 37/11 37/12 41/1 
45/14 45/17 43/8 46/22 48/19 head [8] 3/21 12/20 13/1 
Exh [3] 3/20 3/21 3/22 15/10 15/14 15/21 20/10 34/3 
exhibit (13] 3/19 15/17 16/6 G hear [8] 6/17 7/13 24/4 24/7 
16/9 16/12 16/15 16/24 17/1 gave [1] 26/16 27/15 30/5 31/2 32/24 
17/4 29/4 45/19 45/25 46/3 gentleman [1] 41/16 heard (15] 21/2 21/4 24/5 
Exhibits [2] 28/23 49/16 gentleman's (1] 41/20 24/5 24/11 28/19 30/15 33/25 
exit (4] 29/1 29/2 29/7 get (11] 7/24 8/17 11/18 40/15 40/15 40/19 41/2 41/3 
29/13 24/12 25/11 27/4 28/14 33/23 41/4 41/16 
expecting [1] 24/8 36/8 41/13 48/13 hearing [3] 35/1 44/16 49/8 
experience [3] 35/2 39/5 getting (1] 15/9 hears [1] 6/20 
44/11 girlfriend [8] 14/4 26/17 hearsay [2] 37/25 40/17 
expires [1] 50/20 26/20 27/7 27/19 30/3 30/21 Held [1] 1/12 
explain [1] 40/20 32/18 helped [1] 27 / 4 
expressions [2] 11/12 12/1 give [2] 13/11 24/23 her [3] 27/8 27/8 33/11 
extent [1] 50/12 glasses (1] 10/1 here (10] 5/18 10/16 10/17 
Glock [1] 28/9 11/10 11/19 24/16 24/16 
1-F--------------1go c101 12/17 12/17 13/10 29/13 32/6 39/21 
face [4] 8/10 11/3 11/9 48/4 13/12 19/24 20/18 24/12 here's [2] 7/25 32/5 
faces [1] 7/9 27/13 32/17 33/13 hereby [1] 50/5 
facial [2] 11/12 12/1 goes (1] 17/23 hiding [1] 14/5 
fairly [1] 29/8 going (15] 11/10 11/18 11/20 him (40] 
familiar [1] 45/4 15/16 25/24 26/1 27/8 28/22 him, [2] 20/5 20/6 
far [1] 32/11 30/18 32/18 37/24 40/18 41/5 him, yeah [1] 20/5 
FAX [2] 2/6 2/13 47/14 47/23 him, yes [1] 20/6 
FE [1] 1/3 good [2] 4/22 20/25 his (25] 
fear (3] 46/15 47/22 47/25 good-size [1] 20/25 hit [9] 12/20 13/1 13/14 
feet [1] 32/13 got (18] 13/17 15/9 20/10 20/14 21/3 
felon [1] 45/23 grab [1] 32/17 21/11 
felony [1] 4/5 grabbed [8] 12/15 14/3 14/7 hold [2] 39/8 49/10 
felt [4] 27/13 28/20 33/12 18/24 19/3 27/6 27/10 32/15 holding [1] 31/10 
33/12 grabbing (2] 8/4 8/7 home [2] 19/13 24/18 
fence [5] 40/2 41/4 41/19 grand [2] 9/14 9/16 homeowner [2] 40/13 40/25 
41/23 42/7 grant [1] 4/18 Hon [1] 1/13 
few (2] 9/24 10/4 gray [5] 25/5 25/6 35/13 Honor (29] 
fighting [1] 13/13 36/13 42/17 hoodie [3] 25/5 35/13 36/13 
find [3] 27/24 39/18 49/7 ground (17] hoodies [2] 24/15 26/7 
fine [1] 38/4 guess [1] 11/7 hospital [1] 44/19 
finger [1] 29/14 gun [16] 12/24 14/10 14/12 house [16] 6/13 6/13 6/14 
firearm [6] 4/7 4/8 40/1 42/4 14/14 14/19 21/1 21/3 21/24 9/10 12/16 12/19 13/10 14/3 
43/6 45/22 22/18 28/5 28/7 33/10 33/11 14/7 17/15 20/21 22/18 26/18 
fired [6] 28/15 35/8 39/11 33/17 33/19 42/15 32/14 41/4 41/20 
40/16 41/3 44/24 gunshot [2] 28/19 33/25 how [19] 
firing [1] 14/10 gunshots [3] 27/15 30/6 32/24 however [1] 47/6 
first [9] 5/8 14/11 21/10 guy [4] 5/24 33/7 41/9 41/16 huh [13] 8/4 10/9 12/13 
23/10 32/25 34/17 36/2 38/19 Guzman [17] 14/15 15/15 17/18 17/22 18/4 
43/23 H 19/1 19/10 21/9 21/16 31/20 
five [11 39/7 hundred [l] 9/8 
had [35] 
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KEVIN [1] 1/13 made [5] 24/12 25/11 27/21 H 
~~--1kind [13] 6/10 12/25 13/2 37/20 50/7 
hurried [1] 27/6 13/2 13/20 14/19 15/12 2,,~l Magistrate [2] 1/1 1/13 
I 29/11 36/4 40/10 41/19 47/13 make [2] 46/20 48/25 
1---------------iki tchen [1] 6 / 14 making [ 3] 12 / 10 41 / 6 4 6 /7 
I'd [3] 18/20 32/5 47/13 
I'll [12] 4/18 13/10 38/2 
38/3 40/21 46/20 46/24 48/12 
48/18 49/2 49/7 49/14 
I'm [19] 
I •ve [l] 39/7 
IDAHO [10] 1/3 2/5 2/12 4/1 
5/19 47/21 48/14 50/4 50/19 
50/19 
knee [1] 28/17 male [2] 35/12 4 0/ 13 
knees [1] 25/11 man [2] 11/16 21/19 
knife [6] 27/20 27/22 32/15 many [3] 6/25 14/16 21/6 
32/21 33/1 33/4 Mark [1] 3/19 
knife, [1] 27/10 Mark/Admit [1] 3/19 
knife, just [1] 27/10 marked [2] 15/16 28/22 
know [16] 9/7 9/21 12/22 mask [1] 11/1 
12/23 13/17 15/5 20/1 21/12 masked [2] 31/17 48/4 
27/1 27/18 28/16 29/23 32/20 masks [1] 19/21 
identify [4] 
37/10 
26/4 26/10 31/15 41/24 41/25 42/3 matched [1] 36/3 
if [20] 
III [4] 
48/10 
in [96] 
46/10 47/3 47/19 
incident [2] 37/2 44/24 
individual [14] 8/7 8/22 
10/15 10/17 19/22 22/11 
22/17 25/3 26/3 35/21 36/3 
36/10 37/7 44/21 
individual's [1] 36/12 
individuals [10] 6/23 6/25 
7/6 7/11 7/23 8/4 9/15 9/18 
10/13 23/21 
infant [2] 27/6 32/17 
informed [1] 37/23 
injured [1] 13/18 
injuries [1] 37/18 
inside [7] 22/18 27/5 30/1 
32/17 32/19 32/25 41/25 
intelligible [1] 50/13 
intense [1] 28/20 
intentionally [3] 46/15 47/22 
47/24 
L matching [2] 35/23 35/23 
1---------------tmatter [1] 40/23 
L-E-E [1] 44/6 
L-0-W-E [1] 5/15 
laptop [2] 9/24 9/25 
Larry [1] 2/11 
last [6] 5/14 23/16 
38/25 44/4 44/5 
later [6] 8/14 9/11 
26/9 37/20 41/3 
leads [1] 17/23 
leaning [1] 18/22 
leave [4] 8/25 10/5 
21/25 
34/23 
9/21 
21/20 
matters [1] 4/14 
may [2] 12/6 34/11 
maybe [3] 9/13 20/11 42/3 
MCGIBONEY [11] 1/6 4/4 4/10 
11/12 11/17 44/21 44/25 45/4 
47/20 49/13 49/18 
me [36] 
mean [4] 
36/22 
6/2 18/10 19/2 
meaning [1] 16/20 
means [3] 46/15 47/22 47/24 
medical [3] 15/10 29/21 37/21 
leaves [1] 41/ 5 men [1] 1 7 /15 
LEE [7] 1/6 3/6 43/15 43/17 merely [1] 46/6 
43/21 44/5 47/20 Meridian [2] 39/3 39/7 
left [10] 7/4 9/2 10/8 10/10 Michael [3] 3/12 34/15 34/24 
19/13 19/25 19/25 26/14 middle [1] 19/18 
28/18 43/4 midnight [1] 31/24 
leg [2] 27/25 33/14 might [1] 26/1 
let [5] 12/17 12/17 13/10 military [1] 32/23 
13/11 20/17 minute [2] 11/11 20/11 
level [1] 24/6 minute, [1] 20/11 
interlineate [1] 47/6 lie [1] 48/5 minute, minute [1] 20/11 
intermediate [1] 39/8 life [2] 27/14 27/14 minutes [11 10/4 
into [5] 6/22 14/3 24/17 light [8] 28/8 32/4 32/6 mistaken [1] 12/9 
27/7 36/4 32/6 32/7 32/8 32/9 33/18 mister [1] 11/11 
investigate [1] 44/24 lighting [l] 32/1 moment [1] 27/16 
investigation [3] 39/11 39/13 like [22] Monday [1] 4/2 
45/3 line [1] 41/4 money [10] 7/24 7/25 8/19 9/3 
involved [1] 39/10 lines [1] 41/14 9/7 9/18 9/19 9/20 24/23 
involving [2] 44/24 44/24 listened [l] 41/15 24/24 
iPod [l] 10/1 little [5] 5/24 28/14 35/16 money, [1] 13/11 
is [42] 35/17 44/10 money, more [1] 13/11 
issue [1] 32/23 live [3] 24/22 25/4 25/25 months [1] 6/4 
it [63] living [5] 5/16 23/18 23/25 Moore [15] 2/11 3/4 3/9 3/15 
it's [13] 5/15 6/12 6/12 26/19 27/6 4/9 12/4 12/10 16/7 17/10 
18/1 18/2 18/3 26/24 29/8 locate [3] 39/16 39/21 41/18 19/8 30/10 42/20 45/12 47/11 
29/8 31/24 34/24 40/6 47/23 located [6] 10/20 37/6 39/22 47/16 
items [1] 17/7 40/1 42/4 42/10 Moore's [1] 47/23 
~i~t~s-=-[l~l,__~4~3_/_l ________ location [10] 5/18 35/15 more [6] 11/12 13/11 13/11 
J 35/19 35/22 37/1 37/7 40/7 18/19 30/6 38/5 
40/9 42/8 43/2 motion [2] 4/18 27/21 
jacket [3] 25/5 25/24 36/13 lock [1] 27 /8 mouth [1] 11/22 
jail [1] 11/23 long [3] 10/2 20/7 20/9 move [4] 16/5 16/23 45/19 
jeans [1] 7 /8 look [3] 24/12 25/11 31/6 46/6 
JOSHUA [3] 1/6 44/21 47/20 looked [6] 26/1 27/23 28/9 Mr [15] 2/11 3/4 3/9 3/15 
Judge [2] 1/13 49/19 32/22 34/1 34/2 19/8 33/3 42/20 44/25 45/4 
judgment [1] 45/20 looking [1] 41/12 45/12 47/11 47/16 47/23 
Judicial [1] 1/1 looks [1] 28/25 49/13 49/18 
jumpsuit [1] 10/24 lot [1] 41/6 Mr. [10] 4/9 4/10 11/12 
June [2] 45/10 50/15 LOWE [6] 3/8 4/23 5/6 5/15 11/17 12/4 12/10 16/7 17/10 
1;ust [32] 17/14 23/19 17/14 30/10 
K M Mr. Lowe [1] 17 /14 
1----------"'.'"-----1-----------------1Mr. McGiboney [3] 4 / 10 11 / 12 
keep [2] 
Ken [1] 
kept [21 
11/22 27/19 ma'am [5] 10/19 23/22 28/3 11/17 
5/15 35/9 37/16 Mr. Moore [6] 
18/10 25/23 
4/9 12/4 12/10 
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, M on [66) 2 / / po3r2c1h8 [4] 32/4 32/6 32/7 
~-~once [2] 1 2 33 4 
Mr. Moore ... [3] 16/. _7/10 one [21) position [4] 17/19 28/15 
30/10 only [2] 24/16 40/20 33/24 44/12 
Ms [16) 2/4 3/3 3/6 3/8 3/10 onto [l] 20/13 possession [3) 4/7 45/22 
3/12 3/14 7/16 7/22 12/11 opened [l) 30/24 47/25 
16/16 17/6 29/18 35/4 44/18 or [25) possible [l] 39/16 
47/9 Orchard [11) 5/17 19/19 35/8 possibly [2] 35/12 36/24 
Ms. [1) 12/6 35/17 39/11 39/25 40/5 40/12 POST [l] 39/8 
Ms. Guzman [l] 12/6 42/12 48/1 48/3 posted [l] 43/5 
much [5) 6/12 6/13 9/7 9/12 ordered [2) 18/8 48/5 preliminary [l] 4/14 
36/17 orders [2] 11/24 49/14 preparing [l] 39/25 
multiple [2] 24/11 30/20 original [2] 32/16 32/17 present [2] 26/3 37/7 
must [l) 49/18 other [15) 5/25 8/23 9/10 pretty [6] 6/12 6/13 8/3 
my [46) 9/20 19/24 22/19 23/21 37/5 20/25 36/4 36/17 
mvself [2] 5/22 41/2 39/21 39/21 41/2 41/1 7 42/ 4 Prev [3] 3/20 3/21 3/22 
N 42/18 46/13 previously [1) 49/13 
1---------------~our [12) 5/25 19/17 19/18 prior [2] 45/19 46/14 
name [13) 5/13 5/14 7/4 24/6 25/11 26/21 32/4 32/5 probable [1] 49/10 
23/15 23/16 34/22 34/23 32/5 32/7 36/25 40/11 probably [l] 46/23 
38/24 38/25 44/3 44/4 44/5 out [25) proceed [4] 4/21 5/4 38/15 
44/5 outside [7) 22/10 27 /11 31/18 43/19 
named [1] 50/8 32/25 33/5 40/25 41/24 Proceed, [l] 23/6 
necessary [3] 27/13 33/13 outside, [l) 28/7 Proceed, Counsel [1] 23/6 
33/24 outside, Ryan [l] 28/7 proceedings [5) 1/11 11/21 
neck [l) 12/16 over [12) 7/8 8/10 11/3 49/21 50/6 50/11 
needed [2] 27/10 36/8 12/20 13/1 13/9 15/9 33/15 Professional [l] 50/3 
neighbor's [2] 40/14 41/10 34/3 35/24 35/24 39/24 property [4] 46/13 47/1 48/2 
never [l] 43/2 overrule [l) 40/21 48/7 
Neville [1] 49/19 
next [5) 17/24 18/15 18/22 
40/2 40/11 
night [3] 8/14 9/11 9/21 
no [55) 
noise [l] 41/6 
Nope [l) 29/25 
north [5] 35/16 35/17 39/24 
42/11 42/12 
not [12) 9/13 12/1 14/11 
15/5 18/19 19/23 26/2 32/10 
32/16 33/2 37/19 42/25 
Notary [2] 50/4 50/18 
note [l) 49/14 
nothing [4] 22/4 34/5 38/5 
43/8 
notice [l] 35/20 
noticed [2] 35/21 36/3 
now [l] 23/5 
number [1) 29/4 
0 
object [5] 12/21 12/22 13/4 
37/24 40/18 
objection [4] 16/7 16/25 
40/21 45/24 
observed [2] 40/13 40/14 
obvious [2] 41/5 41/22 
obviously [l] 41/25 
occur [2) 6/5 7/3 
occurred [l] 37/2 
off [6] 11/6 11/23 14/6 
14/17 21/14 39/24 
offered [l] 40/20 
OFFICE [3] 2/4 2/11 35/1 
officer [6] 34/13 34/22 35/4 
38/6 42/24 43/6 
officer's [l] 40/21 
officers [3] 41/2 41/17 43/1 
often [l] 12/8 
oh [8] 5/25 7/15 9/17 9/17 
32/11 40/3 42/15 46/16 
Okay [90) 
old [l] 6/3 
p prosecution [l) 12/3 
1-----------------1PROSECUTOR • S [l] 2 / 4 
p.m [3] 4/2 6/6 49/21 protect [l] 27/19 
Page [1) 3/2 proximity [1] 40/4 
paid [1] 24/25 PUBLIC [3] 2/11 50/4 50/18 
pair [1] 10/1 pulled [1] 34/2 
pants [8] 8/5 8/8 8/9 18/25 purposes [3] 34/25 44/16 49/7 
19/9 22/19 35/13 36/14 pursuit [1] 26/16 
paramedics [l] 30/4 out [3] 9/25 25/23 46/23 
part [4] 14/20 27/13 39/13 Q 
41/15 
particular 
patrol [2] 
people [4] 
[l] 36/15 qualifications [2] 39/4 44/11 
39/6 39/15 quarters [l] 24/1 
18/24 30/23 31/15 lauestion [11 38/3 
33/7 
perimeter [1] 35/14 
person [14) 9/4 19/15 19/24 
20/9 27/24 30/24 31/4 31/5 
31/7 31/9 36/4 36/6 36/24 
41/11 
R 
R-I-S-H-M-0-N-D [l] 34/24 
radio [1] 35/25 
rain [1] 36/21 
raining [l] 36/19 
personal [4] 
48/6 
46/13 46/25 48/2 ran [14) 10/11 11/5 14/3 
14/7 14/25 19/13 19/25 20/4 
24/17 27/23 28/7 28/11 29/25 
33/5 
RDX [1) 3/10 
reached [l] 34/1 
read [l] 4 7 /7 
reading [1] 4/12 
reads [1] 47/24 
ready [l] 10/5 
realize [l] 22/10 
photo [l] 29/9 
Photograph [l] 3/21 
physically [l] 42/25 
picked [l] 43/4 
picket [l] 41/22 
place [l] 50/8 
Plaintiff [2] 1/4 2/3 
plan [2] 32/16 32/17 
plans [l] 40/11 
please [4] 23/16 38/15 46/19 really [l] 8/10 
48/17 
26/1 
rebuttal [1] 49/3 
recall [2] 21/17 42/17 
receive [l] 15/12 
pocket [1] 
point [28) 
point, [4] 13/25 21/1 21/19 recently [1) 41/23 
31/12 
point, did [l] 
point, you [3] 
31/12 
13/25 
21/1 21/19 
points [1] 26/2 
police [5] 35/6 36/7 39/3 
43/5 44/8 
poofy [l] 25/5 
recognize [7] 7/10 7/18 11/4 
15/18 16/16 16/18 28/24 
record [4] 5/14 23/16 44/4 
50/11 
recording [2] 50/7 50/12 
recross [l] 22/22 
redirect [4] 22/5 22/8 34/7 
43/9 
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secondary [1] 39/23 stay [l] 23/5 R 
reduced [l] 50/9 
redundant [l] 47/24 
reference [1] 48/14 
Registered [l] 50/3 
~~---4seconds [l] 22/1 
Section [l] 48/9 
stayed [2] 4/25 43/1 
Step [l] 25/10 
relation [3] 35/8 39/20 42/8 
relationship [2] 17/20 18/13 
remain [1] 49/15 
secure [3] 42/24 42/25 43/3 
see [21] 
seek [2] 15/10 29/21 
seem [1] 8/3 
sees [1] 41/7 
send [1] 11/23 
stepped [3] 33/22 33/23 36/5 
steps [l] 24/11 
remember [3] 36/20 36/20 
removed [1] 16/2 
45/7 serious [1] 8/3 
still [8] 15/25 16/3 16/4 
19/20 22/2 26/18 29/18 31/2 
stipulate [2] 35/1 44/13 
STOKES [5] 3/14 38/14 38/17 
39/1 42/24 
rent [l] 24/25 
Reporter [1] 50/4 
REPORTER'S [2] 1/11 50/1 
reserve [l] 49/2 
resided [l] 5/21 
residence [12] 5/21 6/6 6/11 
6/18 10/3 26/14 41/1 41/21 
46/12 46/25 48/4 48/6 
residents [3] 48/1 48/3 48/5 
residing [1] 50/19 
response [4] 7/12 7/13 10/14 
22/20 
result [1] 15/9 
return [1] 49/16 
review [1] 4/10 
rid [l] 48/13 
right [22] 
set [2] 35/14 49/13 
several [2] 41/1 41/2 
shadow [1] 33/17 
shaped [1] 28/10 
she [1] 30/4 
shirt [1] 8/11 
shit [l] 11/14 
shooting [1] 39/17 
short [1] 21/10 
shot [9] 21/7 21/8 21/12 
21/14 21/21 29/12 29/23 30/3 
30/5 
shotgun [l] 14/23 
shots [9] 14/6 14/9 14/16 
21/6 35/8 39/11 40/15 41/3 
44/24 
should [3] 4/15 46/23 49/17 
shoulder [2] 28/21 29/9 
stop [2] 11/10 11/20 
street [5] 2/5 2/12 5/17 
19/19 28/9 
strike [2] 48/9 48/18 
striking [l] 46/6 
struggle [l] 20/9 
struggling [2] 21/15 21/20 
stuck [l] 19/8 
stuff [l] 13/11 
stun [1] 12/25 
subject [4] 12/2 29/24 37/6 
41/7 
subjects [3] 8/13 26/14 26/23 
submit [2] 48/24 49/2 
submitting [l] 49/5 
sufficient [l] 4/9 
Suite [l] 2/12 
supervision [1] 50/9 
RISHMOND [7] 3/12 34/13 34/15 shut [1] 11/22 sure [6] 5/15 9/13 12/23 
34/22 34/24 35/4 38/6 
Rishmond's [1] 35/1 
road [l] 41/12 
robbers [l] 24/15 
robbery [4] 4/6 46/7 46/8 
48/11 
room [14] 2/5 6/9 6/10 6/15 
14/4 17/16 17/17 17/24 18/15 
25/10 26/20 26/21 27/6 27/19 
roommate [7] 5/25 6/19 10/11 
13/25 14/25 21/21 33/7 
roommate's [3] 23/25 27/14 
33/12 
rooms [2] 6/14 8/24 
RPR [l] 1/24 
sic [1] 48/1 
side [2] 28/18 37/5 
sign [2] 49/12 49/16 
silver [2] 14/20 42/17 
simply [1] 33/15 
since [1] 36/25 
sir [7] 11/11 23/1 34/11 
38/11 43/13 45/16 47/12 
six [3] 4/5 15/13 49/9 
size [1] 20/25 
sleeping [3] 26/19 26/21 
30/21 
slid [1] 11/6 
14/11 19/4 26/2 
Susan [2] 1/24 50/3 
suspect [4] 28/1 28/4 35/10 
44/19 
suspects [4] 
41/18 43/7 
39/16 39/21 
sustain [l] 38/2 
SWAIN [l] 1/13 
sweatshirt [2] 36/13 37/14 
sworn [5] 5/8 23/10 34/17 
38/19 43/23 
T 
snooping [1] 8/23 table [1] 37/15 
so [30] take [18] 
running [4] 13/20 22/15 
41/4 
40/13 soaking [l] 36/18 taken [1] 9/10 
rushed [1] 
Rvan r211 
29/22 
some [14] 6/17 6/22 6/23 taking [4] 46/13 46/24 46/25 
8/12 8/25 9/9 12/17 13/25 48/6 
21/19 23/21 24/4 26/9 26/22 talk [l] 20/8 
S 40/10 talked [1] 40/12 
1--~~~~~~~~~~~~----lsomebody [3] 40/15 41/3 41/5 tell [10] 8/10 15/18 17/17 
S-T-0-K-E-S [l] 39/1 
said 110] 10/25 15/3 18/24 
24/22 27/20 28/7 31/18 36/7 
50/11 50/12 
same [l] 50/8 
save [l] 9/16 
saw [7] 14/2 21/1 22/12 
30/23 30/24 36/2 41/16 
say [17] 
saying [7] 7/23 12/17 13/7 
13/10 18/10 20/2 20/19 
says [2] 41/9 41/11 
scars [1] 29/19 
scene [1] 39/16 
someone [2] 6/17 31/2 25/8 32/3 32/18 32/21 33/3 
something [7] 6/5 24/4 33/13 39/4 44/10 
37/10 41/12 41/13 42/3 tells [1] 41/13 
sorry [4] 12/6 42/15 46/16 testified [6] 5/8 23/5 23/10 
47/5 34/17 38/19 43/23 
south [12] 5/17 35/8 35/18 testifies [1] 4/25 
36/25 37/3 39/11 40/5 40/11 testifying [l] 4/20 
42/10 42/12 48/1 48/3 testimony [5] 4/15 40/22 
spell [5] 5/13 23/15 34/23 46/21 48/19 48/22 
38/25 44/4 than [3] 9/20 18/19 39/21 
stabbed [7] 27/24 28/6 28/11 Thank [23] 
28/16 33/14 33/16 33/22 that [139] 
stairs [4] 17/23 18/23 24/17 that's [24] 
24/21 that's when [l] 15/22 
standard [l] 49/10 their [5] 7/9 14/4 18/24 seal [l] 50/14 
search [4] 39/19 39/25 40/11 standing [2] 17 /25 31/7 19/8 19/9 
staples [4] 15/13 15/22 15/25 them [8] 7/18 10/11 14/4 43/7 
searched [4] 
46/24 48/5 
39/24 46/12 
searching [5] 39/14 39/23 
40/8 40/11 42/2 
seated [3] 10/16 37/11 37/15 
second [3] 21/7 21/8 40/1 
16/4 19/13 22/13 24/17 24/22 
state [28] 24/24 
State's [9] 15/17 16/6 16/9 then [14] 21/14 22/1 27/24 
16/15 16/24 17/1 28/23 45/19 28/19 28/19 28/20 30/25 31/1 
45/25 32/19 36/5 39/25 41/3 41/7 
statement [2] 21/17 40/19 43/6 
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19/1 19/10 21/9 21/16 31 ·-r what's [4] 15/16 28/22 40/4 T 
-~----iunable [2] 32/3 39/20 47/14 
there [37] 
there's [1] 32/6 
thereafter [1] · 50/8 
therein [1] 50/8 
these [5] 9/15 9/18 11/20 
17/15 31/15 
they [46] 
they're [2] 4/20 33/20 
things [2] 9/24 12/17 
think [9] 8/9 10/2 14/6 14/8 
18/10 20/11 40/3 43/4 46/23 
third [5] 22/15 31/4 31/5 
31/6 31/9 
this [50] 
those [4] 16/2 28/24 41/14 
49/15 
thought [1] 15/3 
three [4] 8/13 14/18 24/15 
30/23 
threw [2] 13/3 20/15 
through [5] 24/6 40/13 41/5 
49/17 49/17 
time [23] 
to go [1] 27/13 
today [4] 10/18 37/8 39/22 
48/22 
today's [1] 49/8 
today, [1] 2 6/ 4 
today, could [1] 26/4 
told [14] 8/17 15/7 21/19 
24/24 25/1 25/10 27/7 27/8 
28/7 30/3 30/25 31/6 33/11 
36/8 
tone [l] 
too [4] 
27/18 
42/16 
9/13 14/11 21/2 
took [5] 9/6 9/18 9/24 11/6 
31/2 
top [7] 14/20 15/14 21/24 
24/17 24/21 37/12 41/22 
tops [l] 20/12 
touched [1] 43/2 
toward [1] 12/2 
towards [5] 12/16 12/18 13/9 
18/22 19/18 
training [3] 35/2 39/5 44/11 
transcribed [2] 1/24 50/7 
transcript [1] 50/10 
TRANSCRIPTION [1] 1/11 
transported [1] 37/21 
treatment [3] 15/10 15/12 
29/21 
uncertain [1] 17/14 whatsoever [1] 36/21 
under [5] 11/6 11/9 25/24 when [49] 
48/10 50/9 where [27] 
understand [1] 18/17 where's [2] 7/24 8/19 
unintelligible [11] 8/11 which [14] 6/13 10/15 12/18 
13/24 14/22 20/3 21/23 24/23 26/25 29/3 29/3 32/4 39/22 
25/23 28/8 28/10 32/7 45/21 41/7 42/11 42/11 46/9 47/2 
unlawful [2] 4/7 45/22 48/2 
until [3] 9/21 15/7 31/5 while [Bl 8/20 8/22 9/16 
up [18] 20/20 32/24 39/23 39/25 42/2 
upon [2] 35/14 40/8 white [1] 10/16 
upstairs [BJ 6/20 6/20 18/1 who [7] 5/21 14/10 24/14 
24/12 24/14 30/18 30/21 31/2 36/7 40/13 43/3 43/16 
us [8] 8/22 14/2 15/8 25/11 why [1] 28/11 
31/6 39/4 41/1 44/10· will [7] 4/19 35/1 48/3 
use [1] 4/6 48/19 48/22 49/12 49/15 
utilize [1] 39/14 Williamson [1] 5/22 
utilized r11 39/15 wish [1] 48/25 
wit [1] 46/24 
..... v _____________ ~withdraw [1] 38/3 
valuables [3] 
48/6 
46/13 46/25 within [l] 4/25 
witness [16] 3/2 5/7 11/15 
value [1] 39/19 16/14 19/6 22/24 23/9 29/16 
verbatim [1] 50/11 34/9 34/16 38/9 38/18 43/11 
victim [1] 12/2 43/22 45/14 50/14 
victim's [1] 3/21 witnesses [2] 4/17 4/19 
i..:v:..:i:.;::c:..:t=im=s=--ir:.;;1"'-. l--=-4 l:..:2=-4"-------~woke [ 1] 2 7 /7 W Wolf [2] 1/24 50/3 
1----------------iwon' t [2] 12 /3 4 0 /22 
waive [2] 4/12 4/13 
walk [1] 24/6 
wood [2] 41/24 41/25 
word [1] 48/15 
walked [3] 17/25 18/5 
walking [1] 19/18 
41/17 words [2] 46/7 46/17 
wallet [4] 9/5 9/6 9/19 9/20 
wandering [1] 26/20 
want [5] 24/22 33/3 47/7 
47 /11 48/15 
wanted [3] 9/2 25/3 25/25 
warn [1] 12/3 
was [119] 
wasn't [1] 37/19 
watch [1] 10/1 
way [3] 22/16 26/8 28/10 
way, [1] 19/18 
way, walking [1] 19/18 
we [21] 
we'll [4] 11/25 44/13 48/24 
49/10 
We're [2] 11/10 12/8 
weapon [8] 8/5 8/8 18/25 
19/11 20/25 27/12 32/19 
42/24 
work [4] 35/5 39/2 44/7 44/8 
would [9] 4/16 4/25 16/5 
16/6 16/23 41/8 41/20 45/18 
46/6 
wound [2] 29/13 29/14 
wrestling [8] 14/5 14/13 
20/20 21/11 22/2 28/2 33/7 
33/20 
writina [1] 21/17 
y 
yard [3] 40/14 41/7 41/10 
39/7 
7/4 
27/11 
37/12 
27/21 
33/10 
trigger [1] 34 /2 weapon, [1] 27 /12 
yeah [19] 
years [1] 
yelled [1] 
yelling [2] 
yellow [l] 
yes [58] 
you [245] 
you'd [1] 
you're [3] 
you've [l] 
your [67] 
11/18 20/2 49/4 
23/5 trouble [1] 11/18 weapon, he's [1] 27/12 
true [2] 31/16 50/11 weapons [5] 8/1 25/18 25/20 
truth [2] 40/20 40/22 25/22 31/12 
try [2] 33/23 39/15 wearing [7] 7/8 10/23 16/19 
trying [1] 27/18 25/4 35/13 37/10 37/12 
turned [2] 27/5 29/25 weeds [1] 42/4 
two [13] 4/5 6/11 6/12 6/14 well [13] 11/5 14/2 20/15 
7/1 7/6 7/23 17/15 22/13 24/23 28/6 31/24 32/16 35/17 
22/14 26/2 33/6 42/16 40/10 40/19 42/25 47/4 48/18 
two-tone [1] 42/16 Well, [3] 7/4 17/23 21/2 
tvoewritina [11 50/9 Well, Dave [l] 7/4 
t,-o1.....aa ..... --=......:.-=--------------1Well, I [1] 21 / 2 
1-U--------------1Well, my [1] 17 /23 
tJh [13] 8/4 10/9 12/13 14/15 went [28] 
15/15 17/18 17/22 18/4 19/1 were [54] 
19/10 21/9 21/16 31/20 West [2] 2/5 2/12 
Uh-huh [13] 8/4 10/9 12/13 wet [2] 36/18 36/23 
14/15 15/15 17/18 17/22 18/4 what [37] 
Yup [1] 29/22 
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IN THE.DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
JOSHUA LEE MCGIBONEY, 
Defendant-Appellant. 
Supreme Court Gase No. 35937 
CERTIFICATE OF EXHIBITS 
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial.District of the 
State ofldaho in and for the County of Ada, do hereby certify: 
That the attached list of exhibits is a true and accurate copy of the exhibits being 
forwarded to the Supreme Court on Appeal. It should be noted, that the following exhibits will 
be retained at the District Court clerk's office and will be made available upon request. 
1. State's Exhibit# 60- Smith & Wesson 9mm Hand Gun. 
2. State's Exhibit# 60A - Packaging. 
3. State's Exhibit# 61 - Magazine. 
4. State's Exhibit# 61A- Packaging. 
5. State's Exhibit# 61B - Unused Round. 
6. State's Exhibit# 61C- Unused Round. 
7. State's Exhibit# 61D- Unused Round. 
8. State's Exhibit# 62- Used Round (empty casing). 
9. State's Exhibit# 62A-Packaging. 
10. State's Exhibit# 63 - Fired Shell Casing Placard #3. 
11. State's Exhibit# 63A- Packaging. 
12. State's Exhibit# 64- Fired Shell Casing Placard #7. 
13. State's Exhibit# 64A- Packaging (exhibit 14). 
14. State's Exhibit# 65 - Fired Shell Casing Placard #2. 
15. State's Ex~ibit # 65A- Packaging. 
16. State's Exhibit# 66- Unfired 9mm Round Placard #5. 
17. State's Exhibit# 66A- Packaging. 
18. State's Exhibit# 67 - Unfired 9mm Round Placard #14. 
19. State's Exhibit# 67A- Packaging. 
20. State's Exhibit# 68 - David Bergerson Knife Sheath. 
21. State's Exhibit # 68A - Packaging. 
22. State's Exhibit# 69- David Bergerson's Knife. 
23. State's Exhibit# 69A- Packaging. 
24. State's Exhibit# 70- Bandana Collected at Tate House. 
25. State's Exhibit# 70A- Packaging. 
26. State's Exhibit# 71 - McGiboney Shoes. 
27. State's Exhibit# 71A - Packaging. . 
28. ·state's Exhibit# 72- McGiboney Socks. 
CERTIFICATE OF EXHIBITS 
EXHIBIT 
p 
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29. State's Exhibit# 72A-Packaging. 
30. State's Exhibit# 73 - McGiboney Briefs. 
31. State's Exhibit# 73A- Packaging. 
32. State's Exhibit# 74- McGiboney Undershirt. 
33. State's Exhibit# 74A- Packaging. 
34. State's Exhibit# 75 - McGiboney Polo Shirt. 
35. State's Exhibit# 75A - Packaging. 
36. State's Exhibit# 76 - McGiboney Hooded Sweatshirt. 
37. State's Exhibit# 76A-Packaging. 
38. State's Exhibit# 77 - McGiboney Jacket. 
39. · State's Exhibit# 77 A - Packaging. 
40. State's Exhibit# 78 - McGiboney Jeans. 
41. State's Exhibit# 78A- Packaging. 
42. State's Exhibit# 79 - David Bergerson's Shirt. 
43. State's Exhibit# 79A- Packaging. 
44. State's Exhibit# 80- David Bergerson's Pants. 
45. · State's Exhibit# 80A- David Bergerson's Boxers. 
46. State's Exhibit# 80B - Packaging. 
47. State's Exhibit# 81 - David Bergerson's Shoes. 
48. State's Exhibit# 81A- David Bergerson's Socks. 
49. State's Exhibit# 81B -Packaging. 
I FURTHER CERTIFY, that the following documents will be submitted as 
CONFIDENTIAL EXHIBITS to the Record: 
1. Pre-Sentence Investigation Report. 
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to 
the Record: 
1. Transcript of Preliminary Hearing Held April 21, 2008, Boise, Idaho, filed June 19, 2008. 
2. Jury Instructions, filed October 3, 2008. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 161h day of March, 2009. 
CERTIFICATE OF EXHIBITS 
J. DAVID NAVARRO 
Clerk of the District Court 
By __________ _ 
Deputy Clerk 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THOMAS F. NEVILLE/JANET ELLIS SEPTEMBER 30- OCTOBER 3, 2008 
DISTRICT JUDGE DEPUTY CLERK 
STATE OF IDAHO, 
Plaintiff, 
vs. 
Case No. CR-FE-2008-0004642 
EXHIBIT LIST 
JOSHUA MCGIBONEY, 
Defendant. 
APPEARANCES: 
JAN BENNETTS Counsel for State of Idaho 
ADA COUNTY PROSECUTING ATTORNEY 
EDWARD ODESSEY Counsel for Defendant 
ADA COUNTY PUBLIC DEFENDER 
BY NO. DESCRIPTION STATUS 
EXHIBIT# EVIDENCE ADMITTED 
1. Map Overview 09/30/08 
per stip 
2. Diagram of Outside Area around 810 S. 09/30/08 
Orchard illust. 
3. Diagram of Interior Upstairs 810 S. 09/30/08 
Orchard illust. 
4. Diagram of Interior Downstairs 810 s. 09/30/08 
Orchard illust. 
s. Diagram of Crime Scene by Officer Hilton 10/01/08 
ADMITTED 
6. Crime Scene w/placards #1 through #4 10/01/08 
ADMITTED 
7. Crime Scene w/close up placards #1 10/01/08 
(sheath/keys) & #2 (casing) ADMITTED 
8. Crime Scene w/close up placard #2 10/01/08 
(casing) ADMITTED 
9. Crime Scene w/close up placard #3 10/01/08 
(casing) ADMITTED 
10. Crime Scene w/close up placard #4 (knife) 10/01/08 
ADMITTED 
EXHIBIT LIST - Page 1 of 5 
000129
"/ \.J 
11. Crime Scene w/placards #5 & #6 10/01/08 
(SAME AS DEF's B) ADMITTED 
12. Crime Scene w/close up placard #5 10/01/08 
(unfired round) ADMITTED 
13. Crime Scene w/close up placard #6 (blood) 10/01/08 
ADMITTED 
14. Crime Scene w/placard #7 10/01/08 
ADMITTED 
15. Crime Scene w/placard #7 & #8 10/01/08 
ADMITTED 
16. Crime Scene w/close up placard #7 10/01/08 
(casing) ADMITTED 
17. Crime Scene w/placards #8 through #13 10/01/08 
ADMITTED 
18. Crime Scene w/close up placard #8 (blood) 10/01/08 
ADMITTED 
19. Crime Scene w/close up placard #9 (blood) 10/01/08 
ADMITTED 
20. Crime Scene w/placard #14 10/01/08 
ADMITTED 
21. Crime Scene w/close up placard #14 10/01/08 
(unfired round) ADMITTED 
22. Overview of gun location w/placard #15 - 10/01/08 
' behind fence 4803 W. Cassia ADMITTED 
23. Closer in overview of gun - behind fence 10/02/08 
4803 w. Cassia ADMITTED 
24. Overview of gun 10/02/08 
ADMITTED 
25. Close up view of gun w/placard #15 10/02/08 
ADMITTED 
26. Broken fence w/view to 4721 w. Cassia 10/02/08 
ADMITTED 
27. Close up of broken fence 10/02/08 
ADMITTED 
28. Close up of broken fence & corner 10/02/08 
ADMITTED 
29. Backyard at 4721 w. Cassia w/overview 10/02/08 
broken fence (daylight) ADMITTED 
30. Broken fence w/view of alley (daylight) 10/02/08 
ADMITTED 
31. Close up broken fence w/corner where gun 10/02/08 
located (daylight) ADMITTED 
32. McGiboney in hospital 10/02/08 
ADMITTED 
33. Mc Giboney leg injury 10/02/08 
ADMITTED 
EXHIBIT LIST - Page 2 of 5 
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34. Ryan standing in hospital 10/01/08 
ADMITTED 
35. Ryan both legs -- abrasions 10/01/08 
ADMITTED 
36. Close up Ryan's lower left leg abrasions 10/01/08 
ADMITTED 
37. Close up Ryan's upper left leg abrasions 10/01/08 
ADMITTED 
38. Close up Ryan's upper right leg abrasions 10/01/08 
ADMITTED 
39. Ryan's head laceration w/stapes 10/01/08 
ADMITTED 
40. David overview in hospital bed 09/30/08 
ADMITTED 
41. David's right armpit/shoulder area 09/30/08 
w/bullet wound (back side) ADMITTED 
42. David's right armpit/shoulder area (front 09/30/08 
side) ADMITTED 
43. Photo McGiboney's black jacket 10/020/08 
ADMITTED 
44. Photo McGiboney's grey hooded sweatshirt 10/02/08 
ADMITTED 
45. Photo McGiboney's denim jeans 10/02/08 
ADMITTED 
46. Photo McGiboney's left pant leg w/cut 10/02/08 
ADMITTED 
47. Photo of David's t-shirt 09/30/08 
•. ADMITTED 
48. Photo of David's t-shirt w/holes 09/30/08 
ADMITTED 
49. Photo of close up David's t-shirt w/holes 09/30/08 
ADMITTED 
so. Photo line-up 10/02/08 
so. A Packaging ADMITTED 
51. Photo overview gun in crime lab 10/02/08 
ADMITTED 
52. Photo view of gun slide in crime lab 10/02/08 
("caution") ADMITTED 
53. Photo view of gun slide in crime lab 10/02/08 
(Model#) ADMITTED 
54. Photo view of butt of gun in crime lab 10/02/08 
ADMITTED 
55. Photo of magazine w/scale in crime lab 10/02/08 
ADMITTED 
56. Photo of magazine in crime lab 10/02/08 
ADMITTED 
EXHIBIT LIST - Page 3 of 5 
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60. Smith & Wesson 9 MM Hand Gun 
60. A PACKAGING 
61. Magazine 
61. A Packaging 
61. B Unused Round 
61. C Unused Round 
61. D Unused Round 
62. Used Round (empty Casing 
62. A Packaging 
63. FIRED SHELL CASING Placard #3 
63. A PACKAGING 
64. FIRED SHELL CASING Placard #7 
64. A PACKAGING (exhibit 14) 
65. FIRED SHELL CASING Placard #2 
65. A PACKAGING 
66. UNFIRED 9MM Round Placard #5 
66. A PACKAGING 
67. UNFIRED 9MM Round Placard #14 
67. A· PACKAGING 
68. David Bergerson Knife Sheath 
68. A Packaging 
69. David Bergerson's Knife 
69. A Packaging 
70. Bandana collected at Tate House 
70. A Packaging 
71. Mc Giboney Shoes 
71. A Packaging 
72. Mc Giboney Socks 
72. A Packaging 
EXHIBIT LIST - Page 4 of 5 
•' 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
ADMITTED 
ADMITTED 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
10/03/08 
ADMITTED 
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73. McGiboney Briefs 10/03/08 
73. A Packaging ADMITTED 
.. 74 . McGiboney Undershirt 10/03/08 
74. A Packaging ADMITTED 
75. McGiboney Polo Shirt 10/03/08 
75. A Packaging ADMITTED 
76. McGiboney Hooded Sweatshirt 10/03/08 
76. A Packaging ADMITTED 
77. McGiboney Jacket 10/03/08 
77. A Packaging ADMITTED 
78. McGiboney Jeans 10/03/08 
78. A Packaging ADMITTED 
79. David Bergerson's Shirt 10/03/08 
ADMITTED 
79.a Packaging 10/03/08 
ADMITTED 
80. David Bergerson's Pants 10/03/08 
ADMITTED 
80 a David Bergerson's Boxers 10/03/08 
ADMITTED 
80b Packaging 10/03/08 
ADMITTED 
81. David Bergerson's Shoes 10/03/08 
ADMITTED 
81. a David Bergerson 's Socks 10/03/08 
ADMITTED 
81. b Packaging 10/03/08 
ADMITTED 
82. List of Items submitted to lab for testing to State Lab 10/02/08 
ADMITTED 
83. NOWLIN DNA Chart of McGiboney profile 10/02/08 
ADMITTED 
DEFENDANT'S EXHIBITS 
A Interview tape of David Bergerson w/ Det Ayotte 10/01/08 
ADMITTED 
B Photo of 810 S Orchard Back Side w/chair garbage cans 10/01/08 
ADMITTED 
C Interview tape of Ryan Lowe w/ Det Lee 10/01/08 
ADMITTED 
EXHIBIT LIST - Page 5 of 5 
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State vs. McGiboney 
This map is a user generated static output from an Internet mapping site and is for general 
reference only. Data layers that appear on this map may or may not be accurate, current, or 
otherwise reliable. THIS MAP IS NOTTO BE USED FOR NAVIGATION. 
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810 S. Orchard, Boise 
Basement and Basement Apartment 
*Diagram NOT to scale 
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Page 1 of 1 
Boise Police Department 
Photographic Line-Up 
I. . 2. 3. 
4. 5. 6. 
This group of photographs may or may not contain a picture of the person who committed the crime now being 
investigated. Keep in mind that hair styles, beards, and moustaches may be easily changed. Also, photographs may 
not always depict the true complexion of a person -- it may be lighter or darker than shown in the photo. Pay no 
attention to any markings or numbers that may appear on the photos or any other differences in the type or style of 
.the photographs. When you have looked at all the photos, tell me whether you see the person who committed the 
crime. Do not tell other witnesses that you have or have not identified anyone." 
Identification made : D YES rn NO 
Date of Identification : 1(/'//[J~ 
Photo selected : # _______ _ 
Initialed by the witness : ;;;70 
./ 
. 6/webuni versalPl us/U niversalReport.aspx 4/4/2008 
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1 
*CODE 
4 
ITEM NO. 
*CODE 
ITEM NO. 
*CODE 
ITEM NO. 
*CODE 
ITEM NO. 
*CODE 
ITEM NO. 
Lee 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
577 
SERIAL NO. 
Photo Line u 
LOCATION SEIZED 
Boise Police CID 
SERIAL NO. 
LOCATION SEIZED 
SERIAL NO. 
LOCATION SEIZED 
SERIAL NO. 
LOCATION SEIZED 
SERIAL NO. 
LOCATION SEIZED 
SERIAL NO. 
.,, ' ',, 
RD 
Robbe 
u u 
DR No. 
809867 
IME: 
Page1 
Of 1 
04-04-08 0345 hrs 
1 = Stolen 5= Found 
2= Embezzled 6 = Safekeeping 
3= Seized 7= Destruct Only 
4= Evidence 8= Other 
181 Felony 
D Misdemeanor 
PROPERTY USE ONLY 
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Lee 
DESCRIPTION 
Photo Line up 
OWNER'S NAME 
' Boise Police 
DESCRIPTION 
' 
OWNER'S NAME 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
OWNER'S NAME 
DESCRIPTION 
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, .. 577 ,· .. :··-15~~,- Robbery r·--rr.-,,-·· 
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' I SERIAL NO. STAMP ED INAD, iCOUNTY 
~l..ll::Ql':1: P-:inoi:p 
-./ DIVISION I LOCATION SEIZED 
I SERIALNO. 
I LOCATION SEIZED 
I SERIALNO. 
I LOCATION SEIZED 
I SERIALNO. ~~ 
\ ,,'l; 
·. . , 
< . 
000229
i • r ! ~~ j 
!"' i ~ ' ! : . l \ " ' ' 
c:;•qJl:\;J;i;jin_ui_twi · 
/ 'f J 
000230
e 
000231
000232
• 
000233
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e 
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000236
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000237
000238
000239
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000241
LEGEND 
ITEMS OF EVIDENCE LABELED 
IDAHO STATE LAB 
M7 = Bayonet Swab from blade 
M8 = Blood Sample-McGiboney 
M9 = Oral Swabs-Ryan Lowe 
MIO= Oral Swabs-David Bergerson 
Mll = 1 pair men's 'Nike' Shoes-McGiboney 
M12 = 1 pair men's socks-McGiboney 
M13 = 'Tommy Hilfiger' men's briefs-McGiboney 
M14 = 'Hanes' men's tank top-McGiboney 
M15 = 'Mecca' men's polo shirt-McGiboney 
M16 = Men's gray 'Brooklyn' hoodie-McGiboney 
Ml 7 = 'South Pole' men's blackjacket-McGiboney 
M18 = 'Sean John' men's denimjeans w/belt-McGiboney 
M19 = Black men's t-shirt-Bergerson 
M20 = Men's pajama bottom pants -Bergerson & Men's boxer briefs-
Bergerson 
M21= 1 pair black men's socks-Bergerson & Black Shoes-Bergerson 
M22 = Bandana-faded black with white design 
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Sample 
QC20081312 M7 
QC20081312_M7 
QC20081312_M7 
OC20081312_M7 
QC20081312 M7 
QC20081312 M7 
QC20081312 M7 
QC20081312 M7 
QC20081312_M7 
QC20081312_M7 
QC20081312 M7 
QC20081312 M7 
QC20081312_M7 
QC20081312 M7 
QC20081312 M7 
OC20081312 M7 
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Locus Allele 1 Allele 2 
03S1358 16 17 
TH01 6 9 
D21S11 30 32.2 
D18S51 17 • 
Penta E 5 20 
05S818 11 12 
D13S317 9 10 
D75820 9 11 
0166539 12 13 
CSF1PO 10 11 
Penta_D 12 13 
AMEL X y 
vWA 17 18 
DBS1179 12 13 
TPOX 8 12 
FGA 20 22 
Sample Locus 
QC20081312 M228 D3S1358 
QC20081312 M228 TH01 
QC20081312 M228 D21S11 
QC20081312 M228 D18S51 
QC20081312 M228 Penta E 
QC20081312 M228 05$818 
QC20081312 M228 013$317 
QC20081312 M228 07S820 
QC20081312_M22B D16S539 
QC20081312_M22B CSF1PO 
QC20081312 M22B Penta_D 
QC20081312 M22B AMEL 
QC20081312 M22B vWA 
QC20081312 M22B 08S1179 
QC20081312 M22B TPOX 
QC20081312_M22B FGA 
SC20081312 M8 D3S1358 16 17 
SC20081312 M8 TH01 6 9 
SC20081312 M8 D21S11 30 32.2 
SC20081312 M8 018S51 15 17 
SC20081312 M8 Penta E 5 20 
SC20081312_M8 05S818 11 12 
SC20081312_M8 013S317 9 10 
SC20081312 M8 07S820 9 11 
SC20081312 M8 016S539 12 13 
SC20081312 M8 CSF1PO 10 11 
SC20081312 M8 Penta D 12 13 
SC20081312 M8 AMEL X y 
SC20081312 M8 vWA 17 18 
SC20081312 M8 D8S1179 12 13 
SC20081312 M8 TPOX 8 12 
SC20081312 M8 FGA 20 22 
Allele 1 Allele2 Allele 3 Allele 4 Allele 5 Allele 6 Allele 7 
14 15 16 17 18 
6 7 8 9 9.3 
28 30 31.2 32.2 33.2 
13 14 15 17 18 
5 7 8 10 13 15 20 
11 12 13 
9 10 11 12 * 
8 9 10 11 12 13 
11 12 13 
10 11 12 
9 10 11 12 13 
X y 
15 16 17 18 19 
10 12 13 
8 9 11 12 
20 21 22 23 24 
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Joshua McGiboney 
#85623 
Idaho Correctional Center Unit H 
P.O. Box 70010 
Boise, ID 83707 
Petitioner in pro per 
NO.-----:;FILiii!e:n'o -::9:;-_7--
A.M.---- ,M_Ji&,---
APR O 4 2014 
CHRISTOPHER O. RICH, Clerk 
By RIC NELSON · 
DEPUTY 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA McGIBONEY, ) 
) 
) 
) 
) 
) 
) 
) 
) 
CASE NO~ V p C . 14 0 6 8 0 8 
Petitioner, 
vs. 
MOTION FOR APPOINTMENT OF 
COUNSEL 
THE STATE OF IDAHO, 
Respondent. 
Petitioner, Joshua McGiboney, pursuant to I.C. § 19-4904, asks this Court to appoint a 
conflict public defender to represent him in this proceeding. 
In determining whether to appoint counsel pursuant to LC. § 19-4904, the district court 
should determine if the applicant is able to afford counsel and whether the situation is one in 
which counsel should be appointed to assist the applicant. Charboneau v. State, 140 Idaho 789, 
792, 102 P.3d 1108, 1111 (2004). The Supreme Court observed in Brown v. State, 135 Idaho 
676, 23 P.3d 138 (2001) that: 
1 • 
[A] needy applicant for post-conviction relief is entitled to court-appointed 
counsel unless the trial court determines that the post-conviction proceeding is 
fyivolous. Idaho Code§ 19-852(b)(3) sets forth the standard for determining 
whether or not a post-conviction proceeding is frivolous. It is frivolous if it is "not 
a proceeding that a reasonable person with adequate means would be willing to 
bring at his own expense. 
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135 Idaho at 679, 23 P.3d at 141 (internal quotation marks omitted). Under this criterion, 
Petitioner should be appointed counsel. 
First, petitioner is not able to afford counsel. An Application for Public Defender is 
attached hereto as Exhibit A. This Court previously found that he was unable to pay for the costs 
of counsel and appointed the Ada County Public Defender to represent him at trial. On appeal, 
this Court appointed the State Appellate Public Defender to represent him. On resentencing after 
the appeal, he was again represented by the Ada County Public Defender's Office. Petitioner has 
been incarcerated since his arrest and currently resides at the Idaho Correctional Center in Kuna, 
Idaho. 
Second, the proceeding is not frivolous. To the contrary, the Verified Petition alleges 
facts which if proved would entitle Petitioner to relief. 
Thus, this Court should find that Petitioner is eligible for appointment of legal counsel 
and grant the motion and order that conflict counsel be appointed in the usual manner. 
Dated this J+ day of March, 2014. 
·~boney 
Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that of April l\-tt:'2014, I caused a true and correct copy of the 
foregoing document to be 
~mailed 
hand delivered 
faxed 
to: Jan Bennetts 
Deputy Prosecuting Attorney 
Ada County Courthouse 
200 W. Front St., #3191 
Boise, ID 83702 
bQ,WA ~ ~>=d c--"--
Dennis Benjamin \ 
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MAR 28 2014 
.. 
.. 
Defendant's Name ~ 
l=ftao t f'~ Vftl.d.»/ &>. 
Street Address 
City State 
c,c, 
Mailing Addr  (if different from above) 
"f>o I se::: If> 
City State 
EMPLOYMENT 
N/A 
Name of Current or Last Employer 
City State 
Begin Date End Date Time on the Job 
&37o7 
Zip Code 
Phone 
Zip Code 
Hours Per Week 
Paid by the month D hour D Rate of Pay$ _______ _ 
-~------ -------- $ _______ _ 
Date Unemployment Date Unemployment 
Benefits Began Benefits Terminate 
(or will begin) 
FINANCl~L tJ/A. 
Monthly Unempl. (or 
(anticipated income) 
CASE NO.---------
SociJi' Security Number 
rlJ+ 
Mohih/Day/Year) 
Driver's License Number 
NIA-
H;rf1e Phone Work Phone 
M,/t+ 
Message Phone 
; e of Spouse's Current or Last Employer Phone 
City State Zip Code 
Begin Date End Date Time on the Job Hours Per week 
Paid by the month D hour D Rate of Pay$ _______ _ 
No. Children You Are Supporting __ Monthly Support$ _____ No. Children Living With You __ Ages---------
Child Suppo~ Cur:ent? Yes~ No ~mount in Arr~ars $ t./-91Z. ~o. Adults Living With You _J_ Relat;onships ~7 
ASSETS N 
Rent D or OwnO Your Home 
Equity in Horne 
Equity in Other Land or Property 
Year and Make of Vehicle(s) -------
Equity in Vehicle(s) 
Cash on Hand 
Cash in Checking Accounts 
Name of Bank------------
Cash in Savings Accounts 
Name of Bank ___________ _ 
Other Assets------------
$ _____ _ 
$. _____ _ 
$ _____ _ 
$ _____ _ 
$ _____ _ 
$ _____ _ 
$ _____ _ 
Mortgage Loan Balance 
Property Loan Balance 
Vehicle Loan Balance 
Checking Acct. No. -------
Savings Acct. No. ________ _ 
$ _____ _ 
$ _____ _ 
$. _____ _ 
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FILED 
··Monday, April 07, 2014 at 10: 16 AM 
CHRISTOPHER D. RICH, CLERK OF THE COURT 
RICNB-98N / 
BY:_-'-'----------
De u Clerk 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, PLAINTIFF 
Plaintiff( s) 
vs 
STATE OF IDAHO, DEFENDANT 
Defendant(s) 
CASE NO. CV-PC-2014-06808 
CERTIFICATE OF MAILING 
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I 
have mailed, by United States Mail, one copy of the: VERIFIED PETITION FOR POST 
CONVICTION RELIEF as notice pursuant to Rule 77 (d) I.R.C.P. to each of the parties 
or attorneys of record in this cause in envelopes addressed as follows: 
ADA COUNTY PROSECUTING ATIORNEY 
(INTERDEPARTMENTAL MAIL) 
ADA COUNTY PUBLIC DEFENDER 
(COPY IN FILE) 
JOSHUA MCGIBONEY #85623 
PO BOX 70010 
BOISE ID 83707 
Dated:Monday, April 07, 2014 
CERTIFICATE OF MAILING 
Court Reference 
1/1 4/7/2014 
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NO·---:---'i:iii;'nr-"t1~A~./r1I---
A.M. ___ F1L~-~l4j[ = 
Joshua McGiboney 
#85623 APR O 8 2014 
CHRISTOPHER D. RICH, Clerk 
By ELYSHIA HOLMES 
Idaho Correctional Center Unit H 
P.O Box 70010 
Boise, ID 83707 DEPUTY 
Petitioner in pro per 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA McGIBONEY, ) 
) 
) 
) 
) 
) 
) 
) 
) 
Petitioner, 
AFFIDAVIT OF DR. GREG HAMPIKIAN 
vs. 
STA TE OF IDAHO, 
Respondent 
Dr. Greg H~pikian, being first duly sworn upon oath, hereby says: 
1. I am a professor in the department of biology at Boise State University in Idaho, wi~ 
a joint appointment in the department of Criminal Justice. I have a Ph.D. in Genetics 
from the University of Connecticut, and perfonned postdoctoral research at La Trobe 
University in Australia and at the Worcester Foundation for Experimental Biology in 
Massachusetts. I have also held teaching and research positions at The Yale 
University Medical School, the Centers for Disease Control and Prevention (CDC), 
the Georgia Institute of Technology, Emory University, and Clayton State University. 
I teach graduate and undergraduate courses including Forensic Biology, Advanced 
Genetic Analysis, Biotechnology, Forensic Evidence in Cold Cases, DNA Evidence 
in Wrongful Convictions, and Genetics. I also supervise both undergraduate and 
1 - AFFIDAVIT OF DR. GREG HAMPIKIAN 
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graduate students, and have taught students who gained employment at Government 
Forensic Crime laboratories. 
2. Currently, my research focuses on DNA analysis, including DNA database and 
population studies, forensic casework analysis, and forensic DNA technology 
development. I have published the results ofmy work in peer-reviewed journals 
including Nature, the Proceedings of the National Academy of Sciences, The Journal 
of Forensic Science, the International Journal of Legal Medicine, and Human 
Biology, among others. I have written scholarly reviews of forensic DNA topics for 
the Canadian Journal of Police and Security Services, and the Annual Review of 
Genetics and Genomics, among others. I am a member of the American Academy of 
Forensic Sciences, and have offered professional development courses for the 
Academy on forensic DNA analysis. I am also a member of the International Society 
for Forensic Genetics, and have presented my research findings there. 
· 3. I have trained police, crime lab workers and lawyers in DNA analysis, and have 
worked on murder and rape cases with police in both the US and France, and have 
published my work with the French police in the peer-reviewed, Journal of Forensic 
Science. 
4. I have been qualified by the courts as a DNA expert in Virginia, Michigan, Georgia, 
Maine, Ohio, Pennsylvania, Indiana, and Idaho; and have worked on criminal cases 
involving DNA throughout the United States, in England, Ireland, France and Italy. 
5. I am informed that the state forensic laboratory reports indicate that unidentified 
fingerprints were found on the bullet clip from a 9mm Smith and Wesson pistol. 
There were also unidentified fingerprints found on unused 9mm bullets and used 
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') 
/ 
bullet casings found in the gun or at the crime scene. Those unidentified fingerprint 
may now be tested using advanced DNA amplification and purification techniques 
and once analyzed, compared to reference samples from the time of trial. 
6. "Touch-DNA": By way of procedures designed to analyu small numbers of cells, 
labs can now detect what is referred to as ''touch DNA". Touch DNA is usually 
transferred by a person's hands. Many of the procedures to detect touch DNA were 
developed and came to wide attention between 2007-2012. These procedures employ 
the use of improved testing kits, as well as improved methods to extract touch DNA 
from a sample such as long soaks in buffers to isolate the DNA from cloth, scraping 
off cells from evidence, and using special tape or swabbing materials to isolate DNA 
from items such as casings. 
7. Advancements in technology. Within just the last few years, additional strides have 
been made for obtaining DNA results from small or degraded samples, such as those 
from "touch DNA". Some of these new technologies, which increase the chances of 
getting probative results from small or degraded samples, include new STR testing 
kits that amplify smaller fragments of DNA (''mini-STRs"), and procedures for 
cleaning up amplified DNA (for example, Montage columns). As a result of these 
and other advances, the chances of getting probative results from small or degraded 
samples, by way of either STR or Y-STR testing methods, are dramatically better 
today than they were in 2008. 
8. Toe new more sensitive DNA techniques are available at accredited forensic labs 
such as Bode, Cellmark and others. 
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9. The deduced profiles may also be submitted to the state and federal CODIS databases 
in accordance with State laboratory procedures. 
This ends my Affidavit 
SUBSCRIBED AND SWO 
before me this .!J_ dar of--,.,........_,,2014. 
~~~J 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on thi~y of April, 2014, I caused a true and correct 
copy of the foregoing to be deposited in the United States Mail postage pre-paid and addressed 
to: 
Jan Bennetts 
Deputy Prosecuting Attorney 
. Ada County Courthouse 
200 W. Front St. 
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#85623 
Idaho Correctional Center Unit H 
P.O. Box 70010 
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Petitioner in pro per 
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APR 1. f 2014 
CHRISTOPHER o. RICH, Clerk 
By CHRISTINE SWEET 
DEPUTY 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA McGIBONEY, 
~etitioner, 
v~. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
CASE NO. CV-PC-1406808 
EXHIBIT F TO PETITION 
Attached hereto is Exhibit F to the Petition for Post-Conviction Relief. 
Dated this _t_ day of April, 2014. _ 
~ 
Petitioner 
1 • EXHIBIT F TO PETITION 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this_!_ day of April, 2014, I caused a true and correct 
copy of the foregoing to be deposited in the United States Mail postage pre-paid and addressed 
to: 
Jan Bennetts 
Deputy Ada County Prosecuting Attorney 
200 W. Front St, Rm. 3191 
Boise, ID 83702 
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Narrative Report 
Suppit:ment 
Boise Police Deoartment 
Report Type: Aggravated Battery 
Approved on 4/9/200811:52:00 PM 
I""" 2008 - 809as1 ,~ 
C Cl1QIII 0~1nso/Charga Oats of This Narrative I 4/4/2008 1 Aggravated Battery 2 Attempted Robbery Date & Time Occurred I 
' 
4/3/2008 2343 
4 Location of Occurrence 
'-
... "I•- ... \ ..... ::. ~.. . ~ '• ........ >&•:.,.: •• ,· ... .. ·., II NARRATIVE ,. . ., •i!<"·' .. • '· .. •.; ·" . ,· · .. · ••... • .,., · .• · ···"' • :·>.-,i,. ,~ .. , ... : ..... ··:~': 
LOCATION: St. Alphonsus Hospital, 1055 N. Curtis Rd., Boise, ID 
NARRATIVE: 
I was assigned to plain clothes security detail at St. Alphonsus Hospital reference a suspect who was involved 
in an attempted robbery and aggravated battery situation. The person we had in custody at this time was a · 
white male named Mcgiboney, Joshua. 
I started my security detail 4/4/08 around 1615 hours. I was informed to relieve Officer Jessica Stephens who 
was previously providing security at St. Alphonsus Hospital on suspect Joshua Mcgiboney. 
As the day progressed, Mcgiboney started to have small talk with me. We both conversed about sports and 
other things such as family members and what not 
It was apparent that Joshua wanted to speak on the situation that transpired last night. As I was sitting there 
looking out the window and watching T.V., I asked the question had Joshua been arrested in the past. He 
stated to me yes. 
At that point, he spontaneously started to go into last night's details. I did not inquire about last night's 
information as I knew he was in custody, however, he wanted to just tell his side of the story as to what he 
thought had happened. 
Joshua explained to me that he was walking on Orchard towards Emerald Lanes, a bowling place. He stated to 
me that was en route to Emerald Lanes to meet up with a female who he had gotten in contact with and was 
supposed to meet up with. 
While he was on his way to Emerald Lanes, he advised he was jumped by 3 or 4 subjects. He said he did not 
know them. He said they were attempting to rob him. Joshua stated that he thought originally that the gun that 
was brandished by one of the suspects was a fake because he was looking for the orange tips. He realized, at 
·one point, that the gun was, in fact, real. Joshua stated to me that he heard some shaking which he believed 
was fake at first but he said a fight ensued and gun shots rang out. He said he was scared so he continued to 
run behind some houses and stated, at one point, he found his way towards the canal. He did not want to go 
into the canal; however, he slipped in the canal. He stated that once he was in the canal, the water was moving 
pretty fast and it was swift and cold and he got pinned against a rock. Also, Joshua explained he had a difficult 
time making his way out of the canal and that he had to grab onto some thorn bushes to pull himself out of the 
canal. He showed me his hands where he suffered some type of bruising and cuts from the thorn bushes. He 
continued to advise that he made his way up out of the canal and he was very tired and very cold, and he was 
soaked from head to toe. 
He stated he was walking through an apartment complex and stated that he saw police everywhere and that he 
was glad to see police as he believed police were in the area looking for the people who attemtped to rob him. 
He stated that once he was observed by a Police Officer, he was more or less challenged by that officer and that 
he actually laid on the ground. He said he saw an assault weapon and decided that he did not want to contend 
with that weapon. He believed that the Police were out looking for the suspects who were trying to rob him and 
that he was relieved he came in contact with the Police. Time and time again he just continued to state that he 
was in the wrong place at the wrong time and he had a bad feeling that he never should bee·n out that night. 
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Narrative Report 
Suppi~ment 
Chg# Ollansl/Cha,ga 
1 Aggravated Battery 
2 Attempted Robbery 
4 Location of Occurrence 
Boise Police Deoartment 
Report Type: Aggravated Battery 
Approved on 4/9/2008 11:52:00 PM 
/DR# 2008 • 809867 
Dale of This Narrative 
4/4/2008 
Date & Time Occurred 
4/3/2008 2343 
At the time of my security detail, it appeared that Joshua just left surgery and was currently experiencing the 
medications from the operation as he was dozing off to sleep from time to time. Joshua was scheduled to 
remain another day at St. Als for further evaluation. 
/jc 
l)Admlnl·.· ·:::·.:: >. ...... . . ~ "'· .. ! .. : ·=:.·· .: .. ·, ... ;-
M Richmond 668 TKukla 588 
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5 f/1 Joshua McGiboney 
#85623 . 
Idaho Correctional Center Unit H 
P.O. Box 70010 
Boise, ID 83707 . 
Petitioner in pro per 
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APR 1 ~ 2014 
~A 0. RICH, f'!lerlc 
"'I STEPHANI£ Vt!>A.f~ 
0EPU1'Y 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA McGIBONEY, ) 
) 
) 
) 
) 
) 
) 
) 
) 
Petitioner, 
vs. 
CASE NO. CV-2014-06808 
AFFIDAVIT OF JUSTIN LOERA 
THE STATE OF IDAHO, 
Respondent. 
Justin Loera, being first duly sworn upon oath, hereby deposes and says: 
1. I am over 18 years old and competent to testify to the matters herein. 
2. That I am a friend of David l?ergerson and an acquaintance of Ryan Lowe. 
3. On or about April 3, 2008, I saw Ryan Lowe on the television news describing being 
attacked. 
4. He told the television interviewer that he was hit on the head by a brick. 
5. A few days later, I telephoned Ryan Lowe to see how he was doing. 
6. Ryan Lowe repeated to me that he had been hit on the head with a brick. 
7. Ryan Lowe never said that he was hit on the head with a pistol. 
This ends my affidavit 
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SUBSCRIBED AND SWORN TO BEFORE ME 
this JQ!f/Jay of April 2014 
~r;;,~ 
Notary Public for th State ofldaho 
Residing at: ~..,.__,1,---1.----1--4-
My commission expires: _9.,__,_,_-'-'-1-=-
2 • AFFIDAVIT OF JUSTIN LOERA 
/'1 JAMES G. QUINN 
! =: , NOTARY PU0LIC 
STATE OF IDAHO ;~;~, t.~-~~..;;;;.;;~-
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this { 41!.y of April, 2014, I caused a true and correct 
copy of the foregoing to be deposited in the United States Mail postage pre-paid and addressed 
to: 
Jan Bennetts 
Deputy Ada County Prosecuting Attorney 
200 W. Front St, Rm. 3191 
Boise, ID 83702 
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~"~" .1.c.....:......._ 
Dennis Benjaminl 
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~I!OElVED 
'Nev; /)~R 3· o 2014 
~r1f _, .. 
~da County Clerk 
Joshua McGiboney 
#85623 
Idaho Correctional Center Unit H 
P.O. Box 70010 
Boise, ID 83707 
Petitioner in pro per 
NO. t ·1 FlbEO 
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APR 3 D i014 
CHnlaTQP~1~i:, ~I Fll@H; Clerk 
13y eb¥sFIIA ~~st:Mes Be~H# 
IN THE DISTRICT COURT FOR THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA McGIBONEY, 
Petitioner, 
vs. 
THE STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
CASE NO. CV-PC-2014-6808 
DOCUMENT IN SUPPORT OF 
MOTION FOR APPOINTMENT OF 
COUNSEL 
Petitioner, Joshua McGiboney, hereby submits a true and correct copy of his inmate 
account in support of his motion to appoint counsel. 
Dated this~ day of~2014. 
~-ey ___ _ 
Petitioner 
°l,. {10 (z~ I q 
.,.~ ..... _,_ 
·!-1 ..... ~~~=-......, ); . JAMSS G. QUINN 
_. NOTARY PUBLIC 
t\ STATE OF IDAH0 
<f!, 
f, 
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CERTIFICATE OF SERVICE 
i HEREBY CERTIFY that of April 4, 2014, I caused a true and correct copy of the 
foregoing document to be 
/~ailed 
hand delivered 
faxed 
to: Jan Bennetts 
Deputy Prosecuting Attorney 
Ada County Courthouse 
200 W. Front St., #3191 
Boise, ID 83702 
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= IDOC TRUST OFFENDER BANK BALANCES 
Doc No: 85623 Name: MCGIBONEY, JOSHUA 
Account: CHK Status: INDIGENT 
Transaction Dates: 04/09/2013-04/09/2014 
04/09/2014 = 
ICC/UNIT H PRES FACIL 
TIER-1 CELL-14 
Beginning Total Total Current 
Balance Charges Payments Balance 
-5.00 0.00 0.00 -5.00 
================================TRANSACTIONS================================ 
Date Batch Description Ref Doc Amount Balance 
000262
. • •• • ,J..... ('le..v;#r::- :;a ,ie f :~ IO =rn FIL~-~---
~/t2,Cl'f MAY O 1 2014 
> fllA 
GREG H. BOWER 
Ada County Prosecuting Attorney 
R. Scott Bandy 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83702 
Phone: 287-7700 
Fax: 287-7709 
CHRISTOPHER D. RICH, Clerk 
By STACEY LAFFERTY 
DEPUlY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA McGIBONEY, 
Petitioner, 
vs. 
THE STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-PC-2014-0006808 
ANSWER TO PETITION FOR POST 
CONVICTION RELIEF AND 
MEMORANDUM IN SUPPORT OF 
SUMMARY DISMISSAL 
The State of Idaho, by and through the undersigned deputy Ada County Prosecuting 
Attorney, answers the Petition for Post Conviction Relief. 
The State DENIES all allegations made by the Petitioner in his Petition unless 
specifically admitted to herein. The State denies that the Petitioner is illegally restrained 
of his liberty and denies that the Petitioner's convictions and sentences were obtained in 
violation of the Constitutions of the United States or the State of Idaho, or in violation of 
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any statute, rule or international treaty. The State denies that the Petitioner is entitled to 
any relief and hereby moves to dismiss the Petitioner's Final Amended Petition in its 
entirety. 
LEGAL AUTHORITY REGARDING INEFFECTIVE ASSISTANCE OF 
COUNSEL CLAIMS 
The State will respond to the specifics of the Petitioner's claims using the same 
order outlined in the Petition. However, before doing so, a review of the current law on 
post-conviction claims for ineffective assistance of counsel and other similar claims is 
appropriate. The Idaho Supreme Court has stated the standard for judging ineffective 
assistance of counsel claims in Pratt v. State, as follows: 
The benchmark for judging a claim of ineffective assistance of 
counsel is "whether counsel's conduct so undermined the proper 
functioning of the adversarial process that the trial cannot be relied 
on as having produced a just result." State v. Mathews, 133 Idaho 
300, 306, 986 P.2d 323, 329 (1999), cert. denied, 528 U.S. 1168, 120 
S.Ct. 1190, 145 L.Ed.2d 1095 (2000) (quoting Strickland v. 
Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 
674, 692-93 (1984)). The test for evaluating whether a criminal 
defendant has received the effective assistance of counsel is two-
pronged and requires the petitioner to establish: (1) counsel's conduct 
was deficient because it fell outside the wide range of professional 
norms; and (2) the petitioner was prejudiced as a result of that 
deficient conduct. Ray v. State, 133 Idaho 96, 101, 982 P.2d 931, 936 
(1999) (citing Strickland, 466 U.S. at 687, 104 S.Ct. at 2064, 80 
L.Ed.2d at 693). In assessing the reasonableness of attorney 
performance, counsel is "presumed to have rendered adequate 
assistance and made all significant decisions in the exercise of 
reasonable professional judgment." Id. at 329-30 (citing Strickland, 
466 U.S. at 690, 104 S.Ct. at 2066, 80 L.Ed.2d at 695). In addition, 
strategic and tactical decisions will not be second guessed or serve as 
a basis for post-conviction relief under a claim of ineffective 
assistance of counsel unless the decision is shown to have resulted 
from inadequate preparation, ignorance of the relevant law or other 
shortcomings capable of objective review. Giles v. State, 125 Idaho 
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921, 924, 877 P.2d 365, 368 (1994), cert. denied, 513 U.S. 1130, 115 
S.Ct. 942, 130 L.Ed.2d 886 (1995). 
Pratt v. State, 134 Idaho 581, 584 (2000). 
The Idaho Court of Appeals further defined "prejudice" as it relates to an 
ineffective assistance of counsel claim in Goodwin v. State, 138 Idaho 269 (Ct. App. 
2002). The Court stated: 
To prevail on an ineffective assistance of counsel claim, the defendant 
must show that the attorney's performance was deficient, and that the 
defendant was prejudiced by the deficiency. To establish a deficiency, 
the applicant has the burden of showing that the attorney's 
representation fell below an objective standard of reasonableness. To 
establish prejudice, the applicant must show a reasonable probability 
that, but for the attorney's deficient performance, the outcome of the 
trial would have been different. 
Goodwin v. State, 138 Idaho 269, 272 (Ct. App. 2002) (internal citations omitted). 
In other words, it is not sufficient for the petitioner to merely point out that trial 
counsel conducted the trial differently than the petitioner would have done. It is not even 
sufficient to point out that trial counsel committed a mistake in the law or the facts. The 
Petitioner must establish that trial counsel's representation fell below an objective 
standard of reasonableness, the Petitioner was prejudiced, and that the outcome of the 
trial would have been different but for the deficient performance. 
The Court is not required to accept either the Petitioner's mere conclusory 
allegations, unsupported by admissible evidence, or the Petitioner's conclusions of law. 
Roman v. State, 125 Idaho 644 (Ct. App. 1994). "Facts presented must be in the form of 
competent, admissible evidence. Bare assertions and speculation, unsupported by 
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specific facts, do not suffice to show ineffectiveness of counsel." Id. at 649 (internal 
citations omitted). "[C]onclusory allegations, unsupported by any fact, need not be 
accepted as true and do not frame a genuine issue of fact." Id. 
The Court in Goodwin further concluded that a petition for post-conviction relief 
differs from a complaint in a civil action because the petition "must contain much more than 
'a short and plain statement of the claim"' that would be sufficient for a civil complaint 
under I.R.C.P. 8(a)(l): 
Rather, an application for post-conviction relief must be verified with 
respect to facts within the personal knowledge of the applicant, and 
affidavits, records or other evidence supporting its allegations must be 
attached, or the application must state why such supporting evidence is 
not included with the application. Idaho Code §19-4903. In other 
words, the application must present or be accompanied by admissible 
evidence supporting its allegations or the application will be subject to 
dismissal. 
Idaho Code § 19-4906 authorizes summary disposition of an 
application for post-conviction relief, either pursuant to motion of a 
party or upon the courts own initiative. Summary dismissal is 
permissible only when the applicant's evidence has raised no genuine 
issue of material fact which, if resolved in the applicant's favor, would 
entitle the applicant to the requested relief. If such a factual issue is 
presented, an evidentiary hearing must be conducted. 
Goodwin v. State, 138 Idaho 269, 271-272 (Ct. App. 2002) (citations omitted). 
An ineffective assistance of counsel claim is not a test of whether "another lawyer, 
with the benefit of hindsight, would have acted differently, but whether 'counsel made 
errors so serious that counsel was not functioning as the "counsel" guaranteed the defendant 
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by the Sixth Amendment."' Babbitt v. Calderon, 151 F .3d 1170, 1173 (9th Cir. 1998), 
citing Strickland v. Washington supra. 
Further, with regard to counsel's duty to investigate, the Ninth Circuit in Babbitt 
stated as follows: "While a lawyer is under a duty to make reasonable investigations, a 
lawyer may make a reasonable decision that particular investigations are unnecessary. To 
determine the reasonableness of a decision not to investigate, the court must apply 'a heavy 
measure of deference to counsel's judgments.'" Id. at 1173-74, citing Strickland, supra. 
As the Ninth Circuit Court of Appeals has emphasized, "the relevant inquiry under 
Strickland is not what defense counsel could have pursued, but whether the choices made 
by defense counsel were reasonable." Siripongs v. Calderon, 133 F.3d. 732, 736 (9th Cir. 
1998). 
It is important to point out that the Petitioner's claims cannot be mere conclusions, 
but must be supported by admissible evidence. As the Idaho Supreme Court stated in State 
v. Lovelace: 
Lovelace's argument that counsel should and would have advocated 
for a plea bargain, but for his campaign challenge to the sitting 
prosecutor whom he claimed was "soft on crime" is speculative and 
nothing more than a conclusion. We do not give evidentiary value to 
mere conclusory allegations that are unsupported by admissible 
evidence. 
State v. Lovelace, 140 Idaho 53, 61 (2003) (citation omitted), decision on rehearing 
on other grounds, State v. Lovelace, 140 Idaho 73 (2004), cert. denied, 543 U.S. 936 
(2004). 
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Finally, trial counsel is not required to file frivolous motions or motions he knows 
are going to be rejected by the trial court. United States v. Quintero-Barraza, 78 FJd 
1344, 1349 (9th Cir. 1995) ("Counsel was under no obligation to bring a plainly 
unavailing motion before the district court."), citing James v. Borg, 24 FJd 20, 24 (9th 
Cir. 1994), cert. denied, 513 U.S. 935 (1994). As discussed in Lowry v. Lewis, 21 FJd 
344, 346 (91h Cir. 1994) (internal quotations and citations omitted), such an argument can 
be accepted "only if based on the proposition that a defendant has everything to gain and 
nothing to lose." The Court further explained: 
Id. 
A lawyer's zeal on behalf of his client does not require him to file a 
motion which he knows to be meritless on the facts and the law. 
Also, the premise that the defendant has nothing to lose by such a 
motion is false. The defendant stands to lose two things of value - a 
significant quantity of his lawyer's scarce time, and some of his 
lawyer's credibility with the judge. Lawyers are not called "counsel" 
for nothing. The judge is counseled by the lawyers as to how he 
should proceed. The attentiveness with which the judge listens to the 
lawyers' advice is tempered by his judgment about the credibility of 
the particular lawyer. An unmeritorious motion to suppress may cost 
the particular defendant some deference by the judge to his lawyer's 
advice on other issues later in the case. It will certainly cost the 
particular defendant the time his lawyer wastes in the library and at 
his desk generating valueless paper, when he could be working on 
better motions, interviewing witnesses, examining locations and 
evidence, researching likely evidentiary issues, and preparing for 
trial. 
Using the numbering scheme of the defendant's petition, the State answers 
specifically as follows: 
1. The State of Idaho admits that Petitioner was charged by Amended Information. 
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2. The State of Idaho admits that the charges contained in the Amended Information 
were as represented by the Petitioner. 
3. The State of Idaho admits that Petitioner was charged with the crimes in (2) 
above in Ada County case CR-FE-2008-0004642. 
4. The State of Idaho admits that the petitioner was represented by Attorney Edward 
Odessey of the Ada County Public Defender's Office. 
5. The State of Idaho admits that the petitioner's case was presided over by the 
Honorable Judge Thomas F. Neville. 
6. The State of Idaho admits that Petitioner was acquitted on count I and convicted 
on Counts II-VI. 
7. The State of Idaho admits that the petitioner was sentenced to five concurrent 
terms as listed by petitioner in paragraph seven (7) and he was remanded to the 
custody of the Department of Corrections. 
8. The State lacks sufficient information relating to timeliness of the filing of the 
notice of appeal and therefor denies this allegation. 
9. The State admits that defendant did appeal from the Judgment of Conviction and 
that the case was remanded for further findings consistent with the opinion. 
10. The State of Idaho admits that a hearing was held on November 7th, 2012 to 
allow the court to hear evidence and issue a subsequent ruling on the issues on 
remand from the Court of Appeals. 
11. The State of Idaho admits that this court issued its Memorandum Decision and 
Order consistent with the instructions on remand from the Court of Appeals on 
April 5th, 2013. 
12. The State of Idaho admits that the petitioner did not Appeal from the 
Memorandum and Order from ( 11) above. 
13. The State of Idaho lacks sufficient information to respond to Petitioner's 
allegation listed as 13 relating to any subsequent petitions for relief, and for this 
reason, this allegation is denied. 
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14. The State of Idaho lacks sufficient information to accept the petitioner's 
representation that the attached transcript is true and correct, and for this reason, 
these allegations are denied. The State would request that the court rely on, and 
take judicial notice of the official trial transcript in the court file. 
A. The State of Idaho lacks sufficient information to respond to the prayer for relief 
relating to DNA testing of evidence previously admitted at trial or the availability of 
the testing method and for this reason, this allegation is denied. 
15. The State admits that Count II in the Amended Information alleged Aggravated 
Battery of Ryan Lowe by the use of a semi-automatic handgun. 
16. The State admits that the identity of the burglary and/or robbery perpetrators was 
an issue during trial subject to testimony and cross examination. The State 
denies that the ownership of the weapon used in count II was at issue in the trial 
as there was no evidence that Ryan Lowe had any ownership nor was he in the 
chain of ownership per the Alcohol, Tobacco, and Firearms weapon trace report 
provided in the State's 6th Addendum to Discovery received and signed for by the 
Petitioner's Attorney on September 11th' 2008. Petitioner's claims cannot be 
supported by admissible evidence and are mere conclusions. On that basis, the 
State denies this allegation and requests that this claim be dismissed. 
17. The State's theory, while not relevant, is reflected in the trial transcripts. As to 
the defendant's characterization of the State's theory, the summary is insufficient 
to represent the scope and nature of the case and therefor the State denies this 
allegation. 
18. The State admits that evidence was presented during trial, subject to full cross-
examination, that the petitioner fled the scene of the crime with the pistol and 
later discarded it. 
19. The state lacks sufficient information to respond to the allegation 18 as to the 
full nature of the petitioner's theory at trial as the State is not privy to the 
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conversations between the petitioner and his counsel and therefor the State denies 
this allegation. 
20. The State admits that evidence was presented during trial, subject to full cross-
examination, that the weapon recovered after the crime had victim Ryan Lowe's 
finger print on the magazine and that the magazine was secure in the weapon 
when it was recovered. 
21. The State admits that partial prints, suspected to be finger prints, were located on 
shell casings recovered during the investigation and that these prints had 
insufficient ridge detail to make an identification. 
22. The State admits that unfired rounds of 9 mm ammunition were admitted at trial 
and marked as exhibits. 
23. The State admits that spent casings from 9 mm ammunition were admitted at 
trial and marked as exhibits. 
24. The State admits that DNA analysis was not conducted on any unfired rounds of 
ammunition or spent shell casings prior to trial. 
25. The state lacks sufficient information to admit that the chain of custody for the 
purpose of DNA preservation and analysis was maintained in the many months 
and years since the criminal trial was conducted. Additionally, the chemicals 
used to develop latent prints are harsh and volatile causing degradation of the 
sample for purposes of DNA collection and evaluation, and for these reasons, 
this allegation is denied. 
26. The State denies that the DNA technology to analyze potential biological 
evidence left behind in a finger print is new technology or that it was not 
available at the time of trial. 
27. The State denies that the DNA technology to analyze potential biological 
evidence left behind in a finger print was not fully available at the time of trial. 
28. The State denie_s that the DNA technology to analyze potential biological 
evidence left behind in a finger print is new, but does admit that the testing is 
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available at accredited forensic labs now and was available at the time of trial. 
The State requests this claim and all other claims be dismissed for lack of 
admissible evidence to support the claims. 
29. The State denies that this request is based on new or newly discovered evidence 
that would provide a lawful remedy to the petitioner and therefor denies this 
allegation. 
30. The State lacks sufficient information to admit petitioner's speculation relating 
to possible admissibility or even existence of evidence and therefor denies this 
allegation. Petitioner's claims cannot be supported by admissible evidence and 
are mere conclusions. On that basis, the State denies this allegation and requests 
that this claim be dismissed. 
31. The State admits that an affidavit purported to be authored by Greg Hampikian 
is attached to the petition as exhibit B. 
B. The State lacks sufficient information and/or admissible evidence that the petitioner 
received ineffective assistance of counsel and therefor the State denies this 
allegation. 
32. The State lacks sufficient information and/or admissible evidence that the 
petitioner received ineffective assistance of counsel at trial or that the petitioner 
was prejudiced in any way and therefor the State denies this allegation. 
33. The State denies this allegation as it is contrary to the trial transcripts. Evidence 
was presented at trial specifically addressing biological evidence on the gun. See 
trial transcript pages 1001-1004. Petitioner's claims cannot be supported by 
admissible evidence and are mere conclusions. The State lacks sufficient 
information and/or admissible evidence that any additional evidence was 
, 
available to the petitioner's counsel that was not presented or how this resulted in 
any prejudice to the petitioner and therefor the state denies this allegation. 
34. While the State admits that Travis Williams was not called at trial as a defense 
witness, the State lacks any information and/or admissible evidence that the 
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witness was not called as a strategic decision, or that this witness would have 
been favorable to the petitioner or his defense and therefor the State denies this 
allegation. 
35. The State admits allegation 35. 
36. The state lacks sufficient information to respond to the allegation listed as 36. 
Information and belief is not admissible evidence and therefor fails to support a 
claim, and for these reasons, this allegation is denied. 
37. The state lacks sufficient information to respond to the allegation listed as 37 as 
there is no admissible evidence to believe any such records exist, and for this 
reason, this allegation is denied. 
38. The position of the Lowe fingerprint on the weapon admitted at trial was 
explored and vetted through cross-examination and therefor the state denies this 
allegation. 
39. The State denies that the affidavit attached as exhibit D to petition supports the 
claim made in allegation 3 8 and therefor the state denies this allegation. 
40. The State denies that such an expert exists that would rule out any and all 
possibility to a reasonable scientific certainty, that the magazine from the pistol 
could not have been released during the fight and therefor the State denies this 
allegation. 
41. The State denies that the affidavit attached as exhibit E to petition supports the 
claim made in allegation 40 and therefor the state denies this allegation. 
42. The State admits that subsequent to the initial filing, an affidavit purported to be 
from Don Cameron, was provided to the State to supplement the petition. 
43. The state denies that defense counsel was deficient with respect to this claim or 
that any prejudice resulted and for this reason, this allegation is denied. The 
issue was addressed outside the presence of the Jury by the court and parties. The 
trial continued with the consent of the Petitioner and counsel with an 
admonishment to Detective Ayotte that he should refrain from referring to the 
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Public Defender having any other role than when they stood by during the blood 
draw pursuant to the detention warrant. 
4_4. Nothing prevented the petitioner from testifying to these facts other than the 
petitioner and for this reason, this allegation is denied and the State requests that 
this claim be dismissed. 
45. Nothing prevented the petitioner from testifying to these facts other than the 
petitioner and for this reason, this allegation is denied and the State requests that 
this claim be dismissed. 
46. Nothing prevented the petitioner from testifying to these facts other than the 
petitioner and for this reason, this allegation is denied and the State requests that 
this claim be dismissed. 
4 7. The state lacks sufficient information to respond to the allegation listed as 4 7, or 
that any prejudice resulted and for this reason, this allegation is denied. This 
evidence would have been of questionable relevance and lacks any admissible 
evidence offered in the petition to support the claim. The State requests that this 
claim be dismissed. 
48. This claim is contrary to the petitioner's own statements to investigating officers 
as to how he received his injuries as provided in petitioner's exhibit F, and for 
this reason, this allegation is denied. 
49. See response to allegation 48 above. 
50. The State denies that the exhibit G attached to petition supports the claim made 
in allegation 50 and therefor the state denies this allegation. 
51. The state admits that Exhibit G attached to the petition relates to Mr. Lowe's 
hands and injuries thereto. 
52. This claim is not supported by legal or statutory authority and should have been 
raised on direct appeal and for this reason, this allegation is denied. The State 
requests that this claim be dismissed. 
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53. The State of Idaho lacks sufficient information to accept the petitioner's 
representation that the attached copy of the jury instructions is true and correct, 
and for this reason, this allegation is denied. The State would request that the 
court rely on, and take judicial notice of the official trial jury instructions in the 
court file. 
54. The State denies this allegation. Information and belief is not admissible 
evidence and therefor fails to support a claim, and for these reasons, this 
allegation is denied. 
55. The State admits that the letter dated 09-12-2008 attached as Exhibit I was 
provided to the petitioner by and through his counsel as evidenced by the file 
receipt stamp on the exhibit showing receipt in the petitioner's counsel's office 
on the same date. 
56. The state lacks sufficient information to respond to the allegation listed as 56, or 
that any prejudice resulted and for this reason, this allegation is denied. 
57. The state lacks sufficient information to respond to the allegation listed as 57, or 
that any prejudice resulted and for this reason, this allegation is denied. 
58. The state lacks sufficient information to respond to the allegation listed as 58, or 
that any prejudice resulted and for this reason, this allegation is denied. 
59. The state lacks sufficient information to respond to the allegation listed as 59, or 
that any prejudice resulted and for this reason, this allegation is denied. 
Additionally, the Petitioner's counsel came to the office of the prosecuting 
attorney on September 18, 2008, to do a thorough review of the State's' entire file 
and all evidence in our possession. 
60. The state denies the allegation listed as 60 as the affidavit the petitioner is 
referring to was provided in the State's Sixth Addendum to Discovery, dated 
09/11/2008 and was marked as page 351 as shown in Petitioner's exhibit J and 
for this reason, this allegation is denied. Additionally, the Petitioner's counsel 
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came to the office of the prosecuting attorney on September 18, 2008, to do a 
thorough review of the State's entire file and all evidence in our possession. 
61. The State denies allegation 61 for the reason and basis listed in 60 above. 
62. The state lacks sufficient information to respond to the allegation listed as 62, or 
that any prejudice resulted and for this reason, this allegation is denied. 
63. The State admits that a response from Alan Trimming is attached to the petition 
as exhibit K. The State denies that the petitioner's request is attached in exhibit 
K. 
64. The state lacks sufficient information to respond to the allegation listed as 64, or 
that any prejudice resulted and for this reason, this allegation is denied. 
65. The state lacks sufficient information to respond to the allegation listed as 65, or 
that any prejudice resulted and for this reason, this allegation is denied. 
66. The state lacks sufficient information to respond to the allegation listed as 66, or 
that any prejudice resulted and for this reason, this allegation is denied. 
67. The state lacks sufficient information to respond to the allegation listed as 67, or 
that any prejudice resulted and for this reason, this allegation is denied. 
68. The state lacks sufficient information to respond to the allegation listed as 68, or 
that any prejudice resulted and for this reason, this allegation is denied. 
69. The state lacks sufficient information to respond to the allegation listed as 69, or 
that any prejudice resulted and for this reason, this allegation is denied. This 
claim is not supported by any admissible evidence and the failure to contact 2 
witnesses who may have been unfavorable to the Petitioner fails to meet the 
standard of a prima facia showing of ineffectiveness. 
70. The state lacks sufficient information to respond to the allegation listed as 70, or 
that any prejudice resulted and for this reason, this allegation is denied. 
71. The state lacks sufficient information to respond to the allegation listed as 71, or 
that any prejudice resulted and for this reason, this allegation is denied. 
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72. The state lacks sufficient information to respond to the allegation listed as 72, or 
that any prejudice resulted and for this reason, this allegation is denied. 
Tactically, this may have been sound legal advice under the circumstances. 
73. The state lacks sufficient information to respond to the allegation listed as 73 as 
the petition contains no admissible evidence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. 
74. The State denies allegation 74 and subparts A through E for the reason that each 
of the State's witnesses was subjected to effective cross examination and 
impeachment with inconsistencies in their testimony. The Petitioner wishes to 
substitute his pro se opinion on trial strategy for learned counsel's now that he 
has had the opportunity to look back at the trial and second guess his counsel 
decisions. 
75. The state lacks sufficient information to respond to the allegation listed as 75 as 
the petition contains no admissible evidence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. . The Petitioner 
wishes to substitute his prose opinion on trial strategy for learned counsel's now 
that he has had the opportunity to look back at the trial and second guess his 
counsel decisions. 
76. The state lacks sufficient information to respond to the allegation listed as 76 as 
the petition contains no admissible evidence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. Additionally, this 
line of questioning or attempted defense is inconsistent with the Defendant's 
claim that he was there, but only by chance as an innocent bystander. 
77. The State denies allegation 77 for the reason that each of the State's witnesses 
was subjected to effective cross examination and impeachment with 
inconsistencies in their testimony. 
78. The State denies that anything referenced m allegation 78 is prosecutorial 
misconduct or any type of misconduct and that these issues, unfounded or not, 
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should have been the subject of direct appeal. The State requests that this claim 
be dismissed. 
79. The state lacks sufficient information to respond to the allegation listed as 79 as 
the petition contains no admissible evidence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. 
80. The state lacks sufficient information to respond to the allegation listed as 80 as 
the petition contains no admissible evidence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. Additionally, this 
is the type and nature of a claim that should have been raised on direct appeal. 
81. The state lacks sufficient information to respond to the allegation listed as 81 as 
the petition contains no admissible evidence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. 
82. The state lacks sufficient information to respond to the allegation listed as 82 as 
the petition contains no admissible e".'idence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. 
83. The state lacks sufficient information to respond to the allegation listed as 83 as 
the petition contains no admissible evidence to support such claim, or that any 
prejudice resulted and for this reason, this allegation is denied. 
84. The state lacks sufficient information to respond to the allegation listed as 84 as 
the comments were made during summation and the petition contains no 
admissible evidence to support such claim, or that any prejudice resulted and for 
this reason, this allegation is denied. 
85. The state lacks sufficient information to respond to the allegation listed as 85 as 
the petition contains no admissible evidence to support such claim that any 
justification existed, or that any prejudice resulted and for this reason, this 
allegation is denied. 
C. The State denies that any evidence has been withheld from the petitioner, 
exculpatory or otherwise and requests that all claims be denied. Petitioner's counsel 
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came to the office of the prosecuting attorney on September 18, 2008, to do a 
thorough review of the State's entire file and all evidence in our possession. 
86. The State denies the allegation listed as 86 as the petition contains no admissible 
evidence to support such claim, or that any prejudice resulted. 
87. The State denies the allegation listed as 87 as the petition contains no admissible 
evidence to support such claim, or that any prejudice resulted. 
88. The State admits that many photographs were taken during the investigation and 
that copies of all were provided to the petitioner. 
89. The State denies that any photographs were not provided to the petitioner. 
90. The State denies the allegation listed as 90 as the petition contains no admissible 
evidence to support such claim, or that any prejudice resulted and in fact, 
photographs showing bricks were not only provided to the petitioner, but were 
also admitted as exhibits 1 l(same as Defendant's B) and 12. The State requests 
that this claim be dismissed. 
91. The State admits the allegation listed as 91 as addressed in response to allegation 
90. 
92. The State requested that the Petitioner's Appellate counsel follow the proper 
procedure and rules relating to such a request and to date, that has not happened. 
On that basis, the State denies allegation 92. Also, see response to 90 above. 
93. The State denies that any evidence has been withheld from the petitioner, 
exculpatory or otherwise. Petitioner's counsel came to the office of the 
prosecuting attorney on September 18, 2008, to do a thorough review of the 
State's entire file and all evidence in our possession. 
D. The State denies that there is newly discovered evidence. As such, Acquittal is but 
mere speculation and retrospective supposition and therefor the State denies this 
allegation and requests that all claims be denied. 
94. The State admits that the petitioner testified generally consistent with this claim. 
95. The State admits that the petitioner testified generally consistent with this claim. 
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96. The State admits that the petitioner testified generally consistent with this claim. 
97. The State admits that a document purported to be an affidavit by Justin Loera is 
attached as exhibit N to the petition. 
98. The State of Idaho lacks sufficient information to accept the petitioner's 
representation that the attached copy of the preliminary hearing transcript is true 
and correct, and for this reason, this allegation is denied. The State would 
request that the court rely on, and take judicial notice of the official preliminary 
hearing transcript in the court file. 
99. The State of Idaho lacks sufficient information to accept the petitioner's 
representation that the attached copy of the criminal trial exhibits is true and 
correct, and for this reason, this allegation is denied. The State would request 
that the court rely on, and take judicial notice of the criminal trial exhibits in the 
court file. 
The State of Idaho asserts the following affirmative defenses to the Petition: 
1. Petitioner's claims that could have been raised in a direct appeal are barred. LC. 
§19-4901(b). A UPCPA petition is not a substitute for a direct appeal. In the 
instant case, the appeal of the petitioner did pursue these issues on direct appeal. 
2. This petition for post-conviction relief raises no genuine issue of material fact. 
LC. § 19-4906(b), (c). The claims are not supported by admissible evidence 
and are mere bare allegations. 
3. The Petition fails to allege sufficient facts that would warrant a conclusion that 
trial counsel was deficient or that any deficiency prejudiced defendant. 
4. Petitioner has failed to show that trial counsel was constitutionally deficient or 
that any deficiency prejudiced him in these proceedings. 
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Having answered Petitioner's claims, the State of Idaho asks the Court to deny any 
relief to Petitioner and grant summary dismissal of all claims. n . ~ 
DATED this~ d;y of April, 2014. 
GREG H. BOWER 
By: andy 
Deputy Prosecuting Attorney 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I caused a copy of the foregoing Answer to Petition for 
Post Conviction Relief to be sent to Joshua McGibboney, pro-se petitioner, #85623, 
Idaho Correctional Center, Unit H, PO Box 70010, Boise, Id, 83707, by placing it in the 
mail, postage pre-paid, this~ day of April, 2014. 
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ORDER APPOINTING COUNSEL 
THE COURT, having considered Petitioner's Motion for Appointment of Counsel and 
finding that Joshua McGiboney is not able to afford counsel aB:El that th, petitiet1 mises nM- 81,11\ 
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_____________ ) 
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MOTION TO STAY 
COMES NOW Joseph L. Ellsworth, and moves the court to stay the pending post 
conviction proceedings until further notice from conflict counsel in the matter. Such a 
stay is necessary for appointed counsel to gather police reports, transcripts, and consult 
with the Petitioner regarding this case. Based upon counsel's review of the record, it 
appears that it may be necessary to retain expert witnesses and conduct an investigation 
into the facts and circumstances of the case. Counsel for Petitioner requests the court take 
no action with regard to the State's answer and memorandum in support of summary 
dismissal or schedule any further proceedings until counsel has had adequate time to 
investigate the case. 
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MAY 2 1 2014 
JOSEPH L. ELLSWORTH, ISB #3702 
ELLSWORTH, KALLAS & DEFRANCO P.L.L.C. 
1031 E. Park Blvd. 
Boise, ID 83712 
Phone: (208) 336-1843 
Fax: (208) 345-8945 
ATTORNEY FOR DEFENDANT CONFLICT COUNSEL 
CW'!STOPI-IER D. RICH, Clerk 
By KATRINA THIESSEN 
OEPlJTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OP IDAHO, 
Plaintiff, 
vs. 
JOSHUA MCGIBONEY, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No.: CV-PC-2014-6808 
NOTICE OF APPEARANCE 
(Conflict Cow1sel) 
COMES NOW Joseph L. Ellsworth, and, substituting for the Ada County Public 
Defender, hereby enters his appearance as the conflict attorney of record for the above-
named Defendant. 
Please direct all notices or pleadings through this office. 
DATED this t/1 tday of May 2014. 
~ Jo eph L. Ellsworth 
NOTICE OF APPEARANCE 
000287
.. 
05/21/2014 WED 9:40 PAX 208 345 8945 EKTD ~~~ ada clerk of court 
CERTIFICATE OF SERVICE 
' The undersigned hereby certifies that on this '2-\.tlt day of May 2014, a true and 
correct copy of the foregoing document was served upon counsel as follows: -
Ada County Prosecuting Attorney 
200 W. Front Street 
Boise, Idaho 83702 
Ada County Public Defender 
200 W. Front Street 
Boise ID 83702 
NOTICE OF APPEARANCE 
U.S. Mail 
Hand Delivery 
/ Facsimile: 287-7709 
US Mail 
Hand Delivery 
/ Facsimile: 287-7409 
MegatNiece, Legal Assistant 
2 
~002/007 
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05/21/2014 WED 9:41 FAX 208 345 8945 EKTD ~~~ ada clerk of court ~006/007 
JOSEPH L. ELLSWORTH, ISB #3702 
ELLSWORTH, KALLAS & DEFRANCO P.L.L.C. 
1031 E. Park Blvd. 
NO. FILED ~: l D~ = M-____ P.M . .....W:~,~--A. . 
Boise, ID 83712 
Phone: (208) 336-1843 
JUN -6 2014 
CHfUSTOPHER D. RICH, Clerk 
By JANET ELLIS 
DEPUTY 
Fax: (208)345-8945 
ATTORNEY FOR PETITIONER 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
.. 
' STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____________ ) 
Case No.: CV-PC-2014-6808 
ORDER N (<. S'f/W 
~NT'( L- ,JUL y t 1 20( ?(-
The above-entitled matter having come before the Court, and good cause 
appearing therefore; 
THE COURT HEREBY ORDER~f-ND THIS DOES ORDER that the pending 
· · a·~ ~d G,),i~~~.~~~, post conviction procee mgs are staye ~mhtt 1e1 nohee 10111 ,,on 1e -4!8HB Ht tue 
~~~ {) >-0('{-. 
 
DATEDthis ~dayof~4. 
- ---
Judge 1omas N~ville 
Foui1h Judicial District Court 
}--- ORDER 1 
000289
,, 
05/21/2014 WED 9:42 FAX 208 345 8945 EKTD ~~~ ada clerk of court 
I hereby certify that on this (o day of - 2014, I served a true and correct 
copy of the within and foregoing document by the method indicated below and addressed 
to the following: 
Ada County Prosecuting Attorney 
200 W. Front Street, Ste. 3191 
Boise, Idaho 83702 
Joseph L. Ellsworth 
Ellsworth, Kallas & DeFranco 
1031 E. Park Blvd. 
Boise, Idaho 83712 
ORDER 
~nterdepartmental Mail 
__ Hand Delivery 
Facsimile: 287-7709 
US Mail 
. /Hand Delivery 
_-r_ F iacsimile: 345-8945 
2 
~007/007 
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/J & V ;/I e..,, .-JO .,_(..,. f-
.. 7/tb/z,,() ,ci 
~£fl JOSEPH L. ELLSWORTH, ISB #3702 
ELLSWORTH, KALLAS & DEFRANCO P.L.L.C. 
1031 E. Park Blvd. 
Boise, ID 83712 
Phone: (208) 336-1843 
Fax: (208) 345-8945 
ATTORNEY FOR PETITIONER 
:::::::"2F:ilil(.E;n.t--/-q+~~~,.~~ 
JUL 1 4 2014 
CHRISTOPHER 0. RICH, Clerk 
By STEPHANIE VIOAK 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. ' 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No.: CV-PC-2014-6808 
ANOTHER MOTION 
ENLARGE TIME 
COMES NOW, the Petitioner, Joshua McGiboney, and hereby moves the Court 
to allow an additional thirty (30) days to file any motions in the above-entitled matter. 
Counsel for petitioner has obtained the files and transcripts but has not yet had adequate 
time to complete his investigation and research in the case. Due to the complexities of the 
legal and factual issues in the case additional time is necessary to file motions in this 
case. 
DATED this ('-/;J... day of July 2014. 
<;;kii~?fld!i "' 
Attorney for Defendant 
MOTION ORIGINAL 
000291
. ... 
CERTIFICATE OF SERVICE 
I hereby certify that on this j ..f ti" day of July 2014, I served a true and correct 
copy of the within and foregoing document by the method indicated below and addressed 
to the following: 
Ada County Prosecuting Attorney 
200 W. Front Street, Ste. 3191 
Boise, Idaho 83702 
MOTION 
US Mail 
____!:_ Hand Delivery 
Facsimile: 287-7709 
2 
000292
... 
\ 
\ 
NO·---...,,.,,...,,,~---
A.M ____ F_~.~ .3 'j 1/1) 
JUL 1 8 2014 
CHRISTOPHER D. RICH, Clerk 
By JANET ELLIS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. ' 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No.: CV-PC-2014-6808 
ORDER TO ENLARGE TIME 
The above-entitled matter having come before the Court, and good cause 
appearing therefore; 
THE COURT HEREBY ORDERS AND THIS DOES ORDER that counsel shall 
have an additional thirty~fittifil:;.d .. to file further motions in this 
case. <M~012o(tf-~M, ~~~~'u;tt...Q_~-;-~~ ~~~ ~'l;2or't)~~~~~~~~ 
DATEDthis (8'.:IBd~yofJuly12014. 0 ~~ ~ 1 
ORDER TO ENLARGE TIME 
Judge Thomas Neville 
Fourth Judicial District Court 
ORIGINAl 
1 
000293
CERTIFICATE OF SERVICE 
I hereby certify that on this IC{ day of July 2014, I served a true and correct 
copy of the within and foregoing document by the method indicated below and addressed 
to the following: 
Ada County Prosecuting Attorney 
200 W. Front Street, Ste. 3191 
Boise, Idaho 83702. 
Joseph L. Ellsworth 
r Ellsworth, Kallas & DeFranco 
I 031 E. Park Blvd. 
Boise, Idaho 83712 
ORDER TO ENLARGE TIME 
__ Interdepartmental Mail 
__ Hand Delivery 
Facsimile: 287-7709 
US Mail 
__ Hand Delivery 
Facsimile: 345-8945 
2 
000294
.... 
' 
Joseph L. Ellsworth 
Ellsworth Kallas & DeFranco, Pllc. 
1031 E. Park Blvd. 
Boise, Idaho 83 712 
Phone: (208) 336-1843 
Fax: (208) 345-8945 
Idaho State Bar #3702 
Attorney for Petitioner 
NO.-----c:Fl::-=L~"t-. -,-:-:r,=-a--A.M. ____ , 
JUL 3 1 2014 
CHRISTOPHER D. RICH, Clerk 
By PATRICK McLAUGHLIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICTOF THE STATE 
OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No: CV PC 140 6808 
MOTION IN 
SUPPORT OF PERMISSION 
TO CONDUCT CIVIL 
DISCOVERY 
PETITIONER'S MOTION 
Comes Now, the Petitioner, Joshua McGiboney, by and through counsel, and 
moves the court for permission to conduct civil discovery pursuant to the Idaho Rules of 
Civil Procedure, including, without limitation, examination and inspection of certain 
physical evidence in the Court's possession, including, without limitation, expert 
examination and DNA testing of any fingerprints on the gun, magazine, fired or unfired 
shell casings of the 9mm gun found in proximity to the scene of the crime. 
The Petitioner also moves for an order to allow inspection of any photographic 
evidence of the crime scene in the State's possession. 
MOTION IN SUPPORT OF PERMISSION TO CONDUCT DISCOVERY 
000295
•• 
The Petitioner moves the court under ICR 57(b), the rule authorizing the court to 
· allow civil discovery in post conviction matters. 
Oral argument is requested. 
Dated this~ of July, 2014. 
CERTIFICATE OF SERVICE 
. I hereby certify that on thtf'~y of July, 2014 I served a true and correct copy 
of the within and foregoing document by the method indicated below and addressed to 
the following: 
Ada County Prosecuting Attorney 
200 W. Front Street 
Boise, Idaho 83702 
[ LJ.J.S. Mail 
tJFacsimile 
[ ] Hand Delivery 
MOTION IN SUPPORT OF PERMISSION TO CONDUCT DISCOVERY 
000296
,._ -
Joseph L. Ellsworth 
Ellsworth Kallas & Defranco, Pllc. 
1031 E. Park Blvd. 
Boise, Idaho 83712 
Phone: (208) 336-1843 
Fax: (208) 345-8945 
Idaho State Bar #3702 
Attorney for Petitioner 
'-----.;FliocLE"'D ---:1-:-=-s=-=()-A.M. ____ P,.M.-1-t ..::-:=-=--
JUL 3 1 2014 
CHRISTOPHER D. RICH, Clerk 
By PATRICK McLAUGHLIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, Case No: CV PC 140 6808 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
MEMORANDUM IN 
SUPPORT OF PERMISSION 
TO CONDUCT CIVIL 
DISCOVERY 
PETITIONER'S MOTION 
Comes Now, the Petitioner, Joshua McGiboney, and moves the court for 
permission to conduct civil discovery pursuant to the Idaho Rules of Civil 
I • 
Procedure, including, without limitation, examination and inspection of certain 
physical evidence in the Court's possession, including, without limitation, expert 
examination and DNA testing of any fingerprints on the gun, m~gazine, fired or 
unfired shell casings of the 9mm gun found in proximity to the scene of the 
crime. 
The Petitioner moves the court under ICR 57(b), the rule authorizing the 
court to allow civil discovery in post conviction matters. 
MEMORANDUM IN SUPPORT OF MOTION TO PERMIT CIVIL 
DISCOVERY 
1 
.-
000297
The Petitioner contends that the 1Hagazine and shell casings may cont!!n 
material sufficient for DNA testing. 
A fingerprint identified as Mr. Lowe's was found on the inside of gun on 
the clip. Latent impressions marked as A-1, B-2 and D-4 through L- 12 were 
"evaluated and deemed insufficient uniqueness to individualize." Pages 212 -
214 of the Report of Bridget Kinney, attached hereto as Petitioner's Exhibit "Q". 
It appears all of these latent prints were taken from the Smith and Wesson 
magazine. Pages 344 -350, Exhibit Q. The gun and magazine were admitted into 
evidence as Exhibits 60 and 61. The unfired shell casings (Exhibits 61-B, C and 
D, 66 and 67) and fired shell casing (Exhibits 62, 63, 64, 65, 66 and 67) were not 
tested for prints or DNA at the time of trial. 
There now exists new technology for testing fingerprints that was not 
available at the time of trial. Petitioner has submitted his verified petition and 
exhibits, together with the affidavit of Greg Hampikian in support of this motion. 
The identification of fingerprints on the gun may prove that the petitioner did not 
own or load a gun, a key point of potentially exculpatory evidence that could 
prove the petitioner innocent. 
At trial, the State's theory of the case was that Petitioner owned the gun 
used in the robbery/burglary and hit Mr. Lowe over the head with the gun during 
a ~JeJn vrllkb the gno was fi~d. The defense contended that Mr. Lowe was 
the owner of the gun and attacked the Petitioner. 
At this time there exists new technology that may allow for DNA testing 
of the prints previously deemed insufficient on the magazine, or on shell casings 
MEMORANDUM IN SUPPORT OF MOTION TO PERMIT CIVIL 2 
DISCOVERY 
000298
that have not been_ tested. The defense should be allowed expert examination of 
the gun, magazine and the shell casings to insure that due process of law is 
guaranteed. 
In addition to testing for DNA, the Petitioner contends that State of Idaho 
has not disclosed all the photographic evidence of the crime scene. The court 
should enter an order allowing counsel to review all photographic evidence in the 
State's possession. 
LEGAL AUTHORITY PERMITTING DISCOVERY 
The Petitioner relies upon ICR 57(b), authorizing a court to permit civil 
discovery in post conviction cases, within the court's discretion, if discovery is 
necessary to protect the applicant's substantial rights. Fields v. State, 135 Idaho 
286, 17 P. 3d 230 (2000). Griffith v. State, 121 Idaho 371, 375, 825 P.2d 94, 98 
(Ct. App. 1992). Unless discovery is necessary to protect an applicant's 
substantial rights, the district court is not required to order it. Raudebaugh v. 
State, 135 Idaho 602,605, 21 P.3d 924,927 (2001). Baldwin v. State, 145 Idaho 
148, 157, 177 P.3d362, 371 (2008). In order to be granted discovery, the post-
conviction applicant must identify the specific subject matter where discovery is 
rsguested and why discovery as to those matters is necessary to his or her 
applicatioo-iS'tate v. LePage, 138 Idaho 803, 810, 69 P.3d 1064, 1071 (Ct. App. 
2003); Hall v. State, 151 Idaho 42, 45,253 P.3d 716, 719 (2011). 
In Baldwin v. State, Petitioner sought discovery of a police officer's 
recording of an incident, which may or may not have existed, in order to confirm 
or corroborate his version of the incident. 145 Idaho 148, 151, 177 P.3d 362, 
MEMORANDUM IN SUPPORT OF MOTION TO PERMIT CIVIL 3 
DISCOVERY 
000299
365 (2008). Acknowledging that a recording could well exist since officers are 
required to make them, the appellate court remanded for discovery. Id. The 
court reasoned that although the form of this information was subject to 
discretion of the trial court, but Petitioner should have the opportunity develop 
information that likely existed and could resolve a factual dispute. Id. at 157, 
371. 
The constitutional basis for Petitioner's motion is based upon the Due 
Process Clause of the United States Constitution and under similar provisions of 
Article 1, Section 13 of the Idaho Constitution. The right of the defense to fair 
access to evidence has long been recognized by the United States 
Supreme Court. United States v. Agurs, 427 U.S. at 109-110, 96 S.Ct. [2392] 
at 2400 [49 L.Ed.2d 342 (1976; Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 
10 L.Ed.2d 215 (1963). Under ICR 16 and Brady, the prosecution must· 
disclose to an accused, upon request, evidence material either to guilt or 
to punishment and failure to do so violates the due process clause of the 
fourteenth amendment, irrespective of the good faith or bad faith of the 
prosecution. 
In Idaho, our supreme court reviewed the doctrine of fair access 
and preservation of evidence in State v. Fain, 116 Idaho 82, 92, 774 P.2d 
252, 262 (1989). In this case the court upheld a conviction despite the 
destruction or loss of cotton swabs containing bodily fluids. The Idaho 
Supreme Court and Fain's defense counsel cited Idaho v. Leatherwood, 104 
Idaho 100, 656 P.2d 760 (App.1982) and Defense counsel further cited 
State v. Ward, 98 Idaho 571, 569 P.2d 916 (1977), for the proposition that 
MEMORANDUM IN SUPPORT OF MOTION TO PERMIT CIVIL 4 
DISCOVERY 
000300
where the prosecution has a duty to disclose, that duty includes the 
requirement that it use earnest efforts to preserve evidence for possible 
use by the defendant. 
In a more recent case, the Idaho Court of Appeals in State v. Edney, 
145 Idaho 694, 183 P.3d 782 (2008), The court described the duty to 
preserve and disclose evidence: 
The due process clause of the Fourteenth Amendment requires 
that criminal prosecutions comport with prevailing notions of 
fundamental fairness. Fundamental fairness requires a meaningful 
opportunity to present a complete defense, which in tum requires 
"what might loosely be called the area of constitutionally 
guaranteed access to evidence." California v.Trombetta, 467 U.S. 479, 
485, 104 S.Ct. 2528, 2532, 81 L.Ed.2d 413[, 419] (1984) (quoting 
United States v. Valenzuela-Bernal, 458 U.S. 858, 867, 102 S.Ct. 3440, 
3447, 73 L.Ed.2d 1193[, 1203] (1982). Under this doctrine the state 
has a duty to disclose to the defendant all material exculpatory 
evidence known to the state or in its possession. Brady v. Maryland, 
373 U.S. 83, 86-88, 83 S.Ct. 1194, 1196-97, 10 L.Ed.2d 215[, 218-19] 
(1963); Grube v. State, 134 Idaho 24, 27, 995 P.2d 794, 797 (2000); 
United States v. Agurs, 427 U.S. 97, 111-12, 96 S.Ct. 2392, 2401, 49 
L.Ed.2d 342[, 354] (1976) 
.. ARGUMENT 
In this case, the Petitioner has submitted his verified petition and 
exhibits, the affidavit of Greg Hampikian, and pages from the report of 
Bridgett Kinney, Exhibit Q, as evidence in support of the motion to permit 
civil discovery in this case. The court should grant the motion and allow 
petitioner's experts to arrange for inspection and testing of the gun, magazine, 
and shell casings under conditions as may be acceptable to the court and 
counsel. 
The court should also enter an order allowing the Petitioner to examine 
MEMORANDUM IN SUPPORT OF MOTION TO PERMIT CIVIL 5 
DISCOVERY 
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all photographic evidence in the State's possession. 
Dated this ~y of July, 2014. 
CZ~ 
CERTIFICATE OF SERVICE 
I hereby certify that on the.J~y of July, 2014 I served a true and 
correct copy of the within and foregoing document by the method indicated 
below and addressed to the following: 
Ada County Prosecuting Attorney 
200 W. Front Street 
Boise, Idaho 83702 
[]~-
macsimile 
[ ] Hand Delivery 
Joseph L. Ellsworth 
MEMORANDUM IN SUPPORT OF MOTION TO PERMIT CIVIL 6 
DISCOVERY 
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Boise Police Department Criminalistics Laboratory 
6081 Clinton St., Boise, Idaho 83704 208-373-5400 
CRIMINALISTICS ANALYSIS REPOR 
DR#: 809-867 Date: June 23,"'7+l1HH------1 
Submitted By: 
Investigating Officer: 
Subiects/Victims/Suspects 
Suspect 
Ayotte 
Detective Ayotte 
~ 
~cGiboney,Joshua 
EVIDENCE DESCRIPTION AND CONCLUSION: 
Ada#: 348 
Ada#: 
 
 
348 
The latent impressions, which were developed and preserved by Criminalist II Kinney on 
6/23/08, were compared to the inked fingerprints bearing the name JOSHUA LEE 
MCGffiONEY,  
The latent impression marked C-3 was evaluated and deemed sufficient uniqueness to 
individualize. 
The latent impressions marked A-1, B-2, and D-4 through L-12 were evaluated and 
deemed insufficient uniqueness to individualize. 
No individualizations were established. 
This report does or may contain opinions and/or interpretations, ·of the undersigned 
analyst, based on scientific data. The analyst's signature certifies that all of the above are 
true and accurate. 
Processing completed by:----------- Date: 
-----
Administrative Review: 
// /I 
0 
000303
Boise Police Department Criminalistics Laboratoty 
6081 Clinton St., Boise, Idaho 83 704 208-373-5400 
CRIMINALISTICS ANALYSIS REPOR 
DR#: 809-867 
Submitted By: · 
Investigating Officer: 
Subiects/Victims/Suspects 
Suspect 
Ayotte 
Detective Ayotte 
Name 
McGiboney. ioshua 
EVIDENCE DESCRIPTION AND CONCLUSION: 
Date: June 23,L:rH+H+------i 
Ada #: 348 
Ada#: 348 
 LE# 
 
The latent impressions, which were developed and preserved by Criminalist II Kinney on 
6/23/08, were compared to the inked fingerprints bearing the name JOSHUA LEE 
MCGIBONEY,   
The latent impression marked C-3 was evaluated and deemed sufficient uniqueness to 
individualize. 
The latent impressions marked A-1, B-2, and D-4 through L-12 were evaluated and 
deemed insufficient uniqueness to individualize. 
No individualizations were established. 
This report does or may contain opinions and/or interpretations, of the undersigned 
analyst, based on scientific data. The analyst's signature certifies that all of the above are 
true and accurate. 
Processing completed by:----------- Date: 
-----
Date: 
Administrative Review: Date: 
000304
DR#BCf\-~1 
BOISE POLICE DEPARTMENT 
CRIMINALISTICS LABO RA TORY 
6081 CLINTON STREET 
BOISE, ID 83704 
Examiner 'h\~ N tJ.{ i2,3l ACE-V \VORKSHEET 
Date Latent# Comparison Source Clarity 
. Value Pattern 1~2,3 
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COPY 
Verified Date 
000305
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
• Set~
0
001 - Model no side.jpg-FA001.tif 
l-3 
Processed 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Processed 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: . 
Latents located on 'Smith & Wesson magazine (lab #2A) 
Set0005 - DSCF0078.jpg-FA001.tif 
LOtt1nQ 8f/ CX. (m(ct>"I oF mllG . 
Processed J 
0~~~ 
000306
l-S · A~ency: Boise Police Department Case #: 809-867 f 
Crime: Burglary Date of Crime: 6/10/2008 · 
Proce~s?d By:. B Kinney (ADAMSDWBPD\BKinney) 
Descr1pt1on: 
Latent located on Smith & Wesson magazine lab item #2A 
Set0002 - DSCF0113.jpg-FA001.tif 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney} 
Description: 
Latent located on Smith & Wesson magazine (lab #2A}. 
Processed 
G-·· t Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Latents located on 'Smith & Wesson magazine (lab #2A} 
s,et0005 - DSCF0005.jpg-FA002.tif 
Processed 
> 
-> <i, 
f 
• 
000307
¥..::.· \ 1 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Latents located on 'Smith & Wesson magazine (lab #2A) 
Set0005 - DSCF0077.jpg-FA001.tif 
Processed 
L,n t 'Z.- Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Latents located on 'Smith & Wesson' magazine and metal 'USM7 BOO' 
knife said to be a "bayonet". 
Seto006 - DSCF0016.jpg-FA001.tif 
Processed 
0-i.f 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Latents located on 'Smith & Wesson' magazine and metal 'USM7 BOO' 
knife said to be a "bayonet" . 
. Set0006 - DSCF0011.jpg-FA001.tif 
Processed 
000308
. ' . 
' 
' 
'; 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Latents located on 'Smith & Wesson magazine (lab #2A) 
Set0005 - DSCF0005.jpg-FA001.tif 
Processed 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
l 
Latents located on 'Smith & Wesson' magazine and metal 'USM? BOO' 
knife said to be a "bayonet". 
Processed 
~-ID 
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
Description: 
Latent located on Smith & Wesson magazine (lab #2A). On the side, 
below the number 10. 
Set0004 - DSCF0118.jpg-FA001.tif 
Processed 
000309
Agency: Boise Police Department Case #: 809-867 
Crime: Burglary Date of Crime: 6/10/2008 
Processed By: B Kinney (ADAMSDWBPD\BKinney) 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
NO.-----;F;;:-1L"creo;--o"'T'll'"i"'t'~-
THE STATE OF IDAHO, IN AND FOR THE COUNTY ~-AAD..M-AA~_.P.M.---.--1--
JUL 3 1 2014 
JOSHUA MCGIBONEY 
CHRISTOPHER D. RICH, 
By JANET ELLIS 
DEPUTY 
Petitioner, 
vs. 
STATE OF IDAHO, 
Res ondent. 
Case No. CV-PC-2014-0006808 
MEMORANDUM DECISION 
AND NOTICE OF INTENT TO DISMISS 
INTRODUCTION 
This Court hereby notifies the above parties of its intention to dismiss claims A, C, and D 
contained within the application for post-conviction relief in the above-captioned case. Pursuant to 
Idaho Code Section 19-4906(b), the Court having considered Petitioner's Application, the State's 
Answer and Memorandum in Support of Summary Dismissal, and the record, is satisfied that the 
applicant is not entitled to post-conviction relief and no purpose would be served by any further 
proceedings with regard to claims A, C, and D. The Petitioner is given twenty (20) days to respond 
to the proposed dismissal of claims A, C, and D. Although this Notice of Intent to Dismiss 
addresses only certain of the Petitioner's claims, the Court may in the future choose to file an 
additional Notice of Intent to Dismiss regarding some or all of the Petitioner's remaining claims. 
FACTUAL AND PROCEDURAL BACKGROUND 
Petitioner is currently incarcerated at the Idaho Correctional Center after being 
convicted of the crimes of Count II. Aggravated Battery, Felony; Count III; Robbery, Felony; 
Count V. Unlawful Possession of a Firearm, Felony; and Count VI. Burglary, Felony, 
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following a jury trial in Ada County Case No. CR-FE-2008-0004642. In addition, the jury 
found that the Petitioner possessed a firearm during the commission of Counts II, III and VI. 
Pursuant to Judgments of Conviction and Sentence filed on December 3, 2008, the 
Court imposed concurrent sentences of: (1) a unified life term, with a minimum period of 
confinement of fifteen years, for Robbery; (2) a unified term of thirty years, with a minimum 
period of confinement of fifteen years, for Aggravated Battery; (3) a determinate term of five 
years of confinement, for Unlawful Possession of a Firearm; and ( 4) a unified term of twenty-
five years, with a minimum period of confinement of fifteen years, for Burglary. The 
Defendant's sentences for Aggravated Battery and Burglary each received a firearm 
enhancement pursuant to J.C. § 19-2520. This Court did not enhance the sentence for 
12 Robbery. • 
13 
14 
15 
16 
17 
18 
19 
20 
The Petitioner timely appealed and the Idaho Court of Appeals remanded the case for 
further proceedings. On April 5, 2013, this Court filed its Memorandum Decision and Order 
Finding the Defendant's Convictions for Aggravated Battery and Burglary Were Divisible; 
and Reaffirming and Reinstating Sentence. 
The Petitioner filed his Petition for Post-conviction Relief on April 4, 2014, alleging 
four claims. Claim A is entitled "Petitioner Requests DNA Testing on Evidence Admitted at 
His Trial Which Was Not Subject to the Testing Now Requested Because That Testing Was 
21 Not Then Available." Claim B is entitled "Petitioner Did Not Receive the Effective 
22 
23 
24 
25 
26 
Assistance of Counsel" and encompasses numerous claims of ineffective assistance of 
counsel. Claim C is entitled "The State is Withholding Exculpatory Evidence From 
Petitioner." Claim Dis entitled "There is Newly Discovered Evidence Which Would Likely 
Have Resulted in an Acquittal Had the Jury Been Aware oflt." 
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The Petitioner's Claims A, C and Dare the subject ofthis Notice of Intent to Dismiss. 
Each claim shall be analyzed in turn. 
DISCUSSION 
The Uniform Post-Conviction Procedure Act, Idaho Code Sections 19-4901 through 19-
4911, provides a mechanism by which a person convicted of a crime may show that his conviction 
was in violation of the Constitution, that the conviction should be vacated in the interests of justice, 
or that the conviction is otherwise subject to collateral attack. Idaho Code § 19-4901(a). However, 
post-conviction relief proceedings are not a substitute for proceedings in the trial court, or for an 
appeal from the sentence or conviction. Idaho Code§ 19-4901(b). "An application may be filed at 
any time within one (1) year from the expiration of the time for appeal or from the determination of 
an appeal or from the determination of a proceeding following an appeal, whichever is later." Idaho 
Code§ 19-4902(a). 
A petition for post-conviction relief is a special proceeding that is civil in nature; it is a 
proceeding entirely new and independent from the criminal action which led to the conviction. 
Peltier v. State, 119 Idaho 454, 808 P.2d 373 (1991); Matthews v. State, 130 Idaho 39,936 P.2d 682 
(Ct. App. 1997). The applicant in a post-conviction case has the burden of proving, by a 
preponderance of the evidence, the allegations which the applicant contends entitle the applicant to 
relief. Idaho Crim. R. 57(c); Stuart v. State, 118 Idaho 865, 801 P.2d 1216 (1990). An application 
for post-conviction relief differs from a complaint in an ordinary civil action because it must contain 
more than a "short and plain statement of the claim" that would suffice for a complaint under Rule 
8(a)(l) of the Idaho Rules of Civil Procedure. Rather, an application for post-conviction relief must 
be verified with respect to facts within the personal knowledge of the applicant and affidavits, 
records or other evidence supporting its application must be attached, or the application must state 
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why such supporting evidence is not included with the application. Idaho Code§ 19-4903; LaBelle 
v. State, 130 Idaho 115, 117, 937 P.2d 427, 429 (Ct. App. 1997). In other words, the application 
must present or be accompanied by admissible evidence supporting its allegations or the application 
will be subject to dismissal. Id. Bare and conclusory allegations, unsubstantiated by any facts, are 
inadequate to entitle an applicant to an evidentiary hearing. Id. at 121, 937 P.2d at 433; Nguyen v. 
State, 126 Idaho 494, 887 P.2d 39 (Ct. App. 1994). 
Idaho Code § 19-4906 authorizes summary dismissal of an application for post-conviction 
relief, either pursuant to the motion of a party or upon the trial court's own initiative. Summary 
dismissal of an application is the procedural equivalent of summary judgment under I.R.C.P. 56. 
"Summary dismissal is permissible only when the applicant's evidence has raised no genuine issue 
of material fact that, if resolved in the applicant's favor, would entitle the applicant to the relief 
requested." State v. Payne, 146 Idaho 548,561, 199 P.3d 123, 136 (2008). When a genuine issue 
of material fact is shown to exist, an evidentiary hearing must be conducted. Id. "However, 
summary dismissal may be appropriate even where the State does not controvert the applicant's 
evidence because the court is not required to accept either the applicant's mere conclusory 
allegations, unsupported by admissible evidence, or the applicant's conclusions oflaw." Id. "When 
an action is to be tried before the court without a jury, the judge is not constrained to draw 
inferences in favor of the party opposing a motion for summary judgment but rather the trial judge is 
free to arrive at the most probable inferences to be drawn from uncontroverted evidentiary facts." 
State v. Yakovac, 145 Idaho 437,443, 180 P.3d 476,482 (2008). Claims may be summarily 
dismissed if the petitioner's allegations are clearly disproven by the record of the criminal 
proceedings, if the petitioner has not presented evidence making a prima facie case as to each 
essential element of the claims, or if the petitioner's allegations do not justify relief as a matter of 
law. Kelly v. State, 149 Idaho 517,521,236 P.3d 1277, 1281 (2010); McKay v. State, 148 Idaho 
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567,570,225 P.3d 700, 703 (2010); DeRushe v. State, 146 Idaho 599,603,200 P.3d 1148, 1152 
(2009); Charboneau v. State, 144 Idaho 900, 903, 174 P.3d 870, 873 (2007); Berg v. State, 131 
Idaho 517,518, 960 P.2d 738, 739 (1998). 
L Claim A 
In Clai~ A, the Petitioner requests DNA testing on fmgerprints which were found on live 
rounds arid on fired shell casings collected at the scene of the crime and introduced as evidence at 
trial. It is undisputed that the State's expert witness at trial testified that it was not possible to make 
an identification based upon those fingerprints. The Petitioner claims that "[t]here exists new 
technology for testing fingerprints which was not available at the time of trial, and that DNA from 
the unidentified fingerprints may now be tested using DNA amplification and purification 
techniques which was not available at the time of trial." 
Pursuant to Idaho Code § 19-4902, a petitioner may file a petition seeking DNA testing on 
evidence that was secured in relation to the trial which resulted in his conviction if the evidence was 
not subjected to the requested DNA testing because the technology was not available at the time of 
the trial. LC.§ 19-4902(b). The petitioner must present a prima facie claim that identity was at 
issue in the trial and that the evidence was subject to a sufficient chain of custody. LC. § 19-
4902( c ). After such a prima facie claim, the district court must then allow the testing under 
reasonable conditions if the district court determines that: "(1) The result of the testing has the 
scientific potential to produce new, noncumulative evidence that would show that it is more 
probable than not that the petitioner is innocent; and (2) The testing method requested would likely 
' 
produce admissible results under the Idaho rules of evidence." LC. § 19-4902(e). 
In this case, the Petitioner alleges in his Petition that the DNA testing he now seeks was not 
available at the time of his trial. However, such allegation was not supported by any evidence. In 
his Petition, the Petitioner states that "Attached hereto as Exhibit B is the Affidavit of Greg 
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Hampikian, Ph.D." No such affidavit was attached to the Petition. It was not until several days 
later, on April 8, 2014, that the Affidavit of Dr. Greg Hampikian was actually filed with this Court. 
Unlike an ordinary summary judgment proceeding, the UPCP A requires "'much more than a 
short and plain statement of the claim'" in a petition for post-conviction relief. State v. Payne, 146 
Idaho 548, 560-61, 199 P.3d 123, 135-36 (2008) (quoting Goodwin v. State, 138 Idaho 269,271, 
61 P.3d 626, 628 (Ct.App.2002)). "Affidavits, records, or other evidence supporting its allegations 
shall be attached to the application or the application shall recite why they are not attached." LC. § 
19-4903. Based on these statutory requirements, the Idaho Supreme Court has held that "[t]he 
applicati<?n must present or be accompanied by admissible evidence supporting its allegations, or the 
application will be subject to dismissal." Payne, 146 Idaho at 561, 199 P.3d at 136 (citing LC.§ 19-
4903). In this case, no evidence supporting the Petitioner's allegation that the DNA testing he now 
seeks was unavailable at the time of trial was attached to the application, nor did the application 
recite why such evidence was not attached. Belated attempts to cure a pleading defect under the 
UPCPA are not effective. See Fields v. State, 155 Idaho 532, _, 314 P.3d 587, 591-92 (2013) 
(holding that a petitioner cannot submit supplemental evidence to cure defects in the attachments to 
his petition). 
However, even if the Court were to consider the Affidavit of Dr. Greg Hampikian belatedly 
filed on April 8, 2014, Claim A must still be dismissed as Dr. Hampikian failed to make an 
unqualified statement in his affidavit that the DNA testing now sought by the Petitioner was not 
available at the time of his trial. Rather, Dr. Hampikian stated only that "[m]any of the procedures 
to detect touch DNA were developed and came to wide attention between 2007-2012." The time 
frame in which a particular test "came to wide attention" is not relevant to a determination of 
whether the technology was available at the time of the trial. Further, the Petitioner has not 
identified which of the "many" procedures to detect touch DNA he wishes to use, and when such 
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technology was developed. The trial in this matter occurred in 2008. A general reference to touch 
DNA procedures which were "developed and came to wide attention between 2007-2012" is not 
support for the proposition that the particular (but unidentified) technology the Petitioner wishes to 
employ was not available at the time of trial in 2008. Further, Dr. Hampikian's statement that 
certain DNA testing procedures which were available in 2008 "are dramatically better today" is not 
sufficient to meet the requirements of LC. § 19-4902(b ). For that reason, Claim A must be 
dismissed. 
However, even if the Petitioner had made a showing that the DNA testing technology he 
now seeks to employ were not available at trial, this Court finds further that Claim A must still be 
dismissed because the result of such testing does not have "the scientific potential to produce new, 
noncumulative evidence that would show that it is more probable than not that the petitioner is 
innocent" as required by LC. § 19-4902(e). Evidence 'YaS introduced at trial that victim Ryan 
Lowe's fingerprint was inside the handgun on the magazine clip. Evidence that Mr. Lowe's DNA 
was also inside the handgun would merely be cumulative. Further, even if evidence that Mr. Lowe 
touched the bullets or spent casings was not cumulative to evidence that Mr. Lowe touched a 
portion of the magazine which was inside the handgun, such evidence would not show that it is 
more probable than not that the Petitioner is innocent. 
The crimes for which the Petitioner was convicted in this case are Burglary, Robbery, 
Unlawful Possession of a Firearm, and Aggravated Battery. No facts involving the handgun were 
alleged by the State in connection with the Robbery or Burglary counts. The aggravated battery was 
accomplished by striking Mr. Lowe in the head with the handgun. The ownership of the gun is not 
determinative of, or relevant to, the jury's finding that the Petitioner struck the victim in the head 
25 
26 
with the gun. In connection with the Unlawful Possession of a Firearm charge, the jury found that 
the Petitioner was in possession of the firearm. The jury was not required to find that the Petitioner 
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was also the owner of the firearm which he possessed. Even if the jury believed the Petitioner's 
testimony that the gun did not belong to him and that he took it from Mr. Lowe during the 
altercation, the jury could still have returned guilty verdicts for each of the crimes alleged. Thus, the 
testing proposed by the Petitioner does not have the scientific potential to produce new, 
noncumulative evidence that would show that it is more probable than not that the Petitioner is 
innocent of any of the crimes for which he was committed. 
IL Claim C 
In Claim C, the Petitioner alleges "upon information and belief' that the State is withholding 
exculpatory evidence consisting of a crime scene photograph showing a brick. At trial, the 
Petitioner testified that he hit Mr. Lowe in the head with a brick and that he did not hit Mr. Lowe in 
the head with the handgun. 
Due process requires all material exculpatory evidence known to the State or in its 
possession be disclosed to the defendant. Brady v. Maryland, 73 U.S. 83 (1963); Dunlap v. State, 
141 Idaho 50, 64, 106 P.3d 376, 390 (2004). See also I.C.R. 16(a). There are three essential 
components of a true Brady violation. Strickler v. Greene, 527 U.S. 263, 281-82 (1999); Dunlap, 
141 Idaho at 64, 106 P.3d at 390. First, the evidence at issue must be favorable to the accused, 
either because it is exculpatory or because it is impeaching. Dunlap, 141 Idaho at 64, 106 P.3d at 
390. Evidence is exculpatory if it "tends to clear an accused of alleged guilt, excuses the actions of 
the accused, or tends to reduce punishment." State v. Gardner, 126 Idaho 428,433, 885 P.2d 1144, 
1149 (Ct.App.1994) (quoting State v. Johnson, 120 Idaho 408,411, 816 P.2d 364, 367 
(Ct.App.1991)). Next, the evidence must have been suppressed by the State, either willfully or 
inadvertently. Dunlap, 141 Idaho at 64, 106 P.3d at 390. Finally, prejudice must have ensued. Id. 
Prejudice occurs ifthere is a reasonable probability that, had the withheld evidence been disclosed 
to the defense, the result of the proceeding would have been different. Kyles v. Whitley, 514 U.S. 
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419,434 (1995). A "reasonable probability" of a different result is shown when the government's 
suppression of evidence undermines confidence in the outcome of the trial. United States v. Bagley, 
473 U.S. 667, 682 (1985); Gardner, 126 Idaho at 436, 885 P.2d at 1152. 
In this case, the Petitioner's statement that "Petitioner's appellant counsel contacted 
prosecuting attorney Jan Bennetts and asked her ifhe could review all the photographs taken at the 
crime scene. Ms. Bennetts would not permit appellate counsel access to the prosecutions files" is 
inadmissible. Such statement is hearsay with regard to what the Petitioner's unnamed appellate 
attorney asked Ms. Bennetts, and the reply which the Petitioner attributes to Ms. Bennetts is hearsay 
within hearsay. The Petitioner's allegation that "[t]he State did not release all of the photographs 
during discovery" and the Petitioner's allegation "upon information and belief that the State has a 
crime scene photograph showing the brick" are bare allegations which are not based upon personal 
knowledge, and which are unsupported by any admissible evidence. Because this claim is a bare 
allegation unsupported by admissible evidence, it is subject to summary dismissal. Idaho Code § 
19-4903; LaBelle v. State, 130 Idaho 115, 117, 937 P.2d 427,429 (Ct. App. 1997). 
However, even if Claim Chad been supported by admissible evidence with regard to the 
Petitioner's allegations that the State is withholding a crime scene photograph showing a brick, the 
Petitioner has not shown how ( or even alleged that) he has been prejudiced. At trial, the jury was 
shown a photograph of the driveway in which the aggravated battery occurred, and which 
photograph depicted bricks in the area of the driveway. See State's Exhibit 11. Additional crime 
scene photographs submitted to the jury show what appear to be larger chunks of gravel or brick. 
See, e.g., State's Exhibits 18 and 19. 
The Petitioner testified at trial that he hit the victim in the head with a brick, and that he did 
not hit the victim in the head with the handgun. The evidence submitted to the jury in this case 
26 
included photographs which showed full bricks and which also showed what could be pieces of 
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brick in the vicinity of the crime scene. The Petitioner has failed to show that the State's alleged 
failure to produce further pictures depicting a brick was prejudicial, even assuming for purposes of 
this motion only that such evidence was exculpatory and that it was withheld. 
III. ClaimD 
In Claim D, the Petitioner alleges that the affidavit of Justin Loera attached to the Petition as 
Exhibit N is newly discovered evidence which likely would have resulted in an acquittal had it been 
presented_ at trial. 
A request for a new trial in a post-conviction proceeding based on newly discovered 
evidence is the same as a motion for new trial subsequent to a jury verdict. Johnson v. State, 156 
Idaho 7, _, 319 P.3d 491,496 (2014). To succeed on his newly discovered evidence claim, the 
Petitioner must establish: 
(1) that the evidence is newly discovered and was unknown to the defendant at the time of 
trial; 
(2) that the evidence is material, not merely cumulative or impeaching; 
(3) that it will probably produce an acquittal; and 
( 4) that the failure to learn of the evidence was due to no lack of diligence on the part of the 
defendant. 
Id. (citing State v. Drapeau, 97 Idaho 685,691,551 P.2d 972,978 (1976)). 
The affidavit of Justin Loera attached to the Petition as Exhibit N reads as follows (all errm;s 
in the original): 
On 4-3-08 I Justin Loera talked to Ryan Lowe about what happen he told me that when they 
had their altercation that Ryan got hit in the head with a brick and in the mix Ryan got his 
gun taken away by Josh McGiboney. Ryan never said that Josh showed up with a gun. 
Justin Loera 2-28-14 
Assuming for purposes of this motion only that the affidavit of Justin Loera attached to the Petition 
as Exhibit N is admissible evidence, and setting aside the fact that the crimes from which this case 
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arose were alleged to have taken place at approximately 11 :30 p.m. on April 3, 2008, this Court 
finds that the evidence is not material and that it is merely cumulative to the Petitioner's testimony 
at trial that he hit Ryan Lowe on the head with a brick, and that it was Mr. Lowe who was in 
possession of the handgun until the Petitioner took it away from him. The Court finds further that 
the new evidence would not "probably produce an acquittal." In addition, the Petitioner has not 
alleged that the failure to learn of such evidence was not due to a lack of diligence on his part. 
CONCLUSION 
On the basis of the petition for post-conviction relief and the present record, this Court is 
satisfied that Petitioner is not entitled to post-conviction relief with regard to claims A, C and D, 
and that no purpose would be served by any further proceedings regarding those claims. The Court 
finds there is no genuine issue of material fact and that the State is entitled to dismissal as a matter 
of law with regard to claims A, C and D. Therefore, this Court hereby intends to GRANT the 
State's Motion for Summary Dismissal in part. The Petitioner is given twenty (20) days in which to 
respond to afford an opportunity to establish a genuine issue of material fact. Otherwise, claims A, 
C and D will be dismissed in its entirety. AND IT IS SO ORDERED. 
Dated this B(~ay of~' 2014. 
a~ 
Thomas F. Neville 
District Judge 
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CERTIFICATE OF MAILING 
I hereby certify that on this 3l day of%, 2014, I mailed (served) a true and correct 
copy of the within instrument to: 
JOSEPH L. ELLSWORTH 
ELLSWORTH, KALLAS & DEFRANCO PLLC 
101 E. Park Blvd. 
Boise, Idaho 83 712 
R. SCOTT BANDY 
ADA COUNTY PROSECUTOR 
INTER DEPT MAIL 
CHRISTOPHER D. RICH ,,,,,,~~11;~~''•,,, 
Clerk of the District Court ...... "'"c...'\~\ •••• !Jo.;/',, 
.. ~~ ••• ••• (?. , 
Ada County, Idaho $ ~ •• • •.. :to~\ 
~ '-..) : .• , (?... •• <Pc. ,:. 
.. ""<: •...., ·r • ~ -
=-·~' .t. •o: 
: ·U : '< ..Y0 ~ : z : 
.~. tP .-c. 
-c:i. :, \ •.c:: 
: ...-, • v;,. • ...... AA~-- . ·r.t : c::. ~ U . ~o .• s, ~ ~ J!> ••••• •••••• ~"i> \. .... ~ 
· ',, "~no" 1') , .. .. Deputy Clerk '•,, ..J ,,,, 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIS'Ji.JM .... C..,,T~O~F,;,-~~~--
F1Leo 
A.M.--,.t,J-L,~-,P.M._-+---
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF AD.A: 
JOSHUA MCGIBONEY 
Petitioner, 
vs. 
STATE OF IDAHO, 
Res ondent. 
AUG - 7 2014 
CHRISTOPHER D. RIC , Clerk 
By JANET ELLIS 
Case No. CV-PC-2014-0006808 
MEMORANDUM DECISION 
AND SECOND NOTICE OF INTENT TO 
DISMISS 
INTRODUCTION 
DEPUTY 
This Court hereby notifies the above parties of its intention to dismiss claim B contained 
within the application for post-conviction relief in the above-captioned case. Pursuant to Idaho 
Code Section 19-4906(b), the Court having considered Petitioner's Application, the State's Answer 
and Memorandum in Support of Summary Dismissal, and the record, is satisfied that the applicant is 
not entitled to post-conviction relief and no purpose would be served by any further proceedings 
I 
with regard to any of the allegations contained within claim B. The Petitioner is given twenty (20) 
days to respond to the proposed dismissal. Although this Notice of Intent to Dismiss addresses only 
certain of the Petitioner's claims, the Court filed its Memorandum Decision and Notice oflntent to 
Dismiss with regard to claims A, C, and Don July 31, 2014. Accordingly, this Court has now given 
notice of intent to dismiss all of the Petitioner's claims alleged in the Verified Petition for Post-
Conviction Relief filed April 4, 2014. 
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FACTUAL AND PROCEDURAL BACKGROUND 
Petitioner is currently incarcerated at the Idaho Correctional Center after being 
convicted of the crimes of Count II. Aggravated Battery, Felony; Count III; Robbery, Felony; 
Count V. Unlawful Possession of a Firearm, Felony; and Count VI. Burglary, Felony, 
following a jury trial in Ada County Case No. CR-FE-2008-0004642. In addition, the jury 
found that the Petitioner possessed a firearm during the commission of Counts II, III and VI. 
Pursuant to Judgments of Conviction and Sentence filed on December 3, 2008, the 
Court imposed concurrent sentences of: (1) a unified life term, with a minimum period of 
confinement of fifteen years, for Robbery; (2) a unified term of thirty years, with a minimum 
period of confinement of fifteen years, for Aggravated Battery; (3) a determinate term of five 
years of confinement, for Unlawful Possession of a Firearm; and ( 4) a unified term of twenty-
five years, with a minimum period of confinement of fifteen years, for Burglary. The 
Defendant's sentences for Aggravated Battery and Burglary each received a firearm 
enhancement pursuant to LC. § 19-2520. This Court did not enhance the sentence for 
Robbery. 
The Petitioner timely appealed and the Idaho Court of Appeals remanded the case for 
further proceedings. On April 5, 2013, this Court filed its Memorandum Decision and Order 
Finding the Defendant's Convictions for Aggravated Battery and Burglary Were Divisible; 
and Reaffirming and Reinstating Sentence. 
The Petitioner filed his Petition for Post-conviction Relief on April 4, 2014, alleging 
four claims. Relevant to this Second Notice of Intent to Dismiss, Claim B. is entitled 
"Petitioner Did Not Receive the Effective Assistance of Counsel" and encompasses 
numerous allegations of ineffective assistance of counsel. Each of the Petitioner's allegations 
shall be analyzed in turn. 
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DISCUSSION 
The Uniform Post-Conviction Procedure Act, Idaho Code Sections 19-4901 through 19-
4911, provides a mechanism by which a person convicted of a crime may show that his conviction 
was in violation of the Constitution, that the conviction should be vacated in the interests of justice, 
or that the conviction is otherwise subject to collateral attack. Idaho Code § 19-4901(a). However, 
post-conviction relief proceedings are not a substitute for proceedings in the trial court, or for an 
appeal from the sentence or conviction. Idaho Code§ 19-4901(b). "An application may be filed at 
any time within one (1) year from the expiration of the time for appeal or from the determination of 
an appeal or from the determination of a proceeding following an appeal, whichever is later." Idaho 
Code§ 19-4902(a). 
A petition for post-conviction relief is a special proceeding that is civil in nature; it is a 
proceeding entirely new and independent from the criminal action which led to the conviction. 
Peltier v. State, 119 Idaho 454, 808 P.2d 373 (1991); Matthews v. State, 130 Idaho 39, 936 P.2d 682 
(Ct. App. 1997). The applicant in a post-conviction case has the burden of proving, by a 
preponderance of the evidence, the allegations which the applicant contends entitle the applicant to 
relief. Idaho Crim. R. 57(c); Stuart v. State, 118 Idaho 865, 801 P.2d 1216 (1990). An application 
for post-conviction relief differs from a complaint in an ordinary civil action because it must contain 
more than a "short and plain statement of the claim" that would suffice for a complaint under Rule 
21 
22 
23 
24 
25 
26 
8(a)(l) of the Idaho Rules of Civil Procedure. Rather, an application for post-conviction relief must 
be verified with respect to facts within the personal knowledge of the applicant and affidavits, · 
records or other evidence supporting its application must be attached, or the application must state 
why such supporting evidence is not included with the application. Idaho Code§ 19-4903; LaBelle 
v. State, 130 Idaho 115, 117, 937 P.2d 427, 429 (Ct. App. 1997). In other words, the application 
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must present or be accompanied by admissible evidence supporting its allegations or the application 
will be subject to dismissal. Id Bare and conclusory allegations, unsubstantiated by any facts, are 
inadequate to entitle an applicant to an evidentiary hearing. Id at 121, 937 P.2d at 433; Nguyen v. 
State, 126 Idaho 494, 887 P.2d 39 (Ct. App. 1994). 
Idaho Code § 19-4906 authorizes summary dismissal of an application for post-conviction 
relief, either pursuant to the motion of a party or upon the trial court's own initiative. Summary 
dismissal of an application is the procedural equivalent of summary judgment under I.R.C.P. 56. 
"Summary dismissal is permissible only when the applicant's evidence has raised no genuine issue 
of material fact that, if resolved in the applicant's favor, would entitle the applicant to the relief 
requested." State v. Payne, 146 Idaho 548,561, 199 P.3d 123, 136 (2008). When a genuine issue 
of material fact is shown to exist, an evidentiary hearing must be conducted. Id. "However, 
summary dismissal may be appropriate even where the State does not controvert the applicant's 
evidence because the court is not required to accept either the applicant's mere conclusory 
allegations, unsupported by admissible evidence, or the applicant's conclusions oflaw." Id. "When 
an action is to be tried before the court without a jury, the judge is not constrained to draw 
inferences in favor of the party opposing a motion for summary judgment but rather the trial judge is 
free to arrive at the most probable inferences to be drawn from uncontroverted evidentiary facts." 
State v. Yakovac, 145 Idaho 437,443, 180 P.3d 476,482 (2008). Claims may be summarily 
dismissed if the petitioner's allegations are clearly disproven by the record of the criminal 
proceedings, if the petitioner has not presented evidence making a prima facie case as to each 
essential element of the claims, or if the petitioner's allegations do not justify relief as a matter of 
law. Kelly v. State, 149 Idaho 517,521,236 P.3d 1277, 1281 (2010); McKay v. State, 148 Idaho 
567, 570, 225 P.3d 700, 703 (2010); DeRushe v. State, 146 Idaho 599, 603, 200 P.3d 1148, 1152 
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(2009); Charboneau v. State, 144 Idaho 900, 903, 174 P.3d 870, 873 (2007); Berg v. State, 131 
Idaho 517,518,960 P.2d 738, 739 (1998). 
I. Claim B 
In Claim B, the Petitioner alleges numerous instances of what he claims to be ineffective 
assistance of counsel. Idaho appellate courts have adopted the two-prong test set forth in Strickland 
to evaluate whether a criminal defendant received effective assistance of counsel. State v. Dunlap, 
155 Idaho 345, _, 313 P.3d 1, 39 (2013) (citing Strickland v. Washington, 466 U.S. 668, 687 
(1984)). In Dunlap, the Idaho Supreme Court articulated the application of the Strickland two-
prong test to motions for summary dismissal as follows: 
In order to survive a motion for summary dismissal, post-conviction relief claims based upon 
ineffective assistance of counsel must establish the existence of material issues of fact as to 
whether: (1) counsel's performance was deficient, and (2) that deficiency prejudiced 
appellant's case. To prove deficient performance, the appellant must show the attorney's 
representation fell below an objective standard of reasonableness. To demonstrate prejudice, 
the appellant must show a reasonable probability that, but for the attorney's deficient 
performance, the outcome of the trial would have been different. A reasonable probability is 
a probability sufficient to undermine confidence in the outcome. This requires a substantial, 
not just conceivable, likelihood of a different result. 
[A petitioner] must also overcome a strong presumption that trial counsel was competent 
and that trial tactics were based on sound legal strategy. A fair assessment of attorney 
performance requires that every effort be made to eliminate the distorting effects of 
hindsight, to reconstruct the circumstances of counsel's challenged conduct, and to evaluate 
the conduct from counsel's perspective at the time. Thus, strategic decisions are virtually 
unchallengeable if made after a thorough investigation of the law and facts relevant to 
plausible options. Decisions made after less than complete investigation are still reasonable 
to the extent that reasonable professional judgments support the limitations on investigation. 
Counsel is permitted to develop a strategy that was reasonable at the time and may balance 
limited resources in accord with effective trial tactics and strategies. 
Id. (internal quotations and citations omitted). In Harrington v. Richter, 562 U.S._ (2011), the 
United States Supreme Court further discussed Strickland's "most deferential" standard for 
reviewing an attorney's performance,_and the "scrupulous care" which must be taken to apply the 
standard: 
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Surmounting Strickland's high bar is never an easy task. An ineffective-assistance claim can 
function as a way to escape rules of waiver and forfeiture and raise issues not presented at 
trial, and so the Strickland standard must be applied with scrupulous care, lest intrusive post-
trial inquiry threaten the integrity of the very adversary process the right to counsel is meant 
to serve .... [T]he standard for judging counsel's representation is a most deferential one. 
Unlike a later reviewing court, the attorney observed the relevant proceedings, knew of 
materials outside the record, and interacted with the client, with opposing counsel, and with 
the judge. It is all too tempting to second-guess counsel's assistance after conviction or 
adverse sentence. 
Id. at 788 (internal quotations and citations omitted). 
Each of the allegations of ineffective assistance of counsel which together comprise claim B 
must be dismissed as the Petitioner has failed to raise a genuine issue of material fact with regard to 
prejudice in connection with any of his allegations. The Petitioner states in conclusory fashion.at 
Petition ,r 32 that "Defense counsel's performance at trial was deficient and prejudiced the 
Petitioner." However, the Petitioner fails to present any evidence regarding prejudice, and fails to 
even explain what the prejudice might be which he attributes to each of his numerous claims. For 
that reason, the State's Motion for Summary Dismissal must be granted with regard to each of the 
allegations of ineffective assistance of counsel contained within Claim B of the Petition. In 
addition, the Court will further address each of the separate allegations contained within Claim B in 
tum: 
At Petition, ,r 33, the Petitioner alleges that "During the trial, defense counsel failed to 
present available evidence that the pistol that the state alleged petitioner used [as] a club during the 
commission of Count II would have had biological evidence on it had it been used to club Mr. Lowe 
on the head." The Petitioner's claim implies that a handgun would have necessarily had biological 
evidence on it if it were used to club someone on the head. That implication is not supported by 
admissible evidence. In addition, the Petitioner has not explained why or how he was prejudiced. 
The record in this case shows that on cross examination, the Petitioner's trial counsel asked the 
State's expert witnesses about whether there was biological evidence on the weapon, and raised the 
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issue again during closing argument. After eliciting testimony that there was no such biological 
evidence detected on the weapon, Petitioner's trial counsel argued to the jury that there would have 
been hair, blood, or flesh on the butt of the gun had it been used as a club. 
At Petition ~ 34, the Petitioner alleges that it was ineffective assistance of counsel to fail to 
call Travis Williams as a witness. The State had provided the witness statement of Mr. Williams in 
discovery, and the statement is attached to the Petition as Exhibit C. The Petitioner has not shown 
that it was deficient performance not to call Mr. Williams, nor has the Petitioner shown that he was 
prejudiced by trial counsel's decision not to call Travis Williams as a witness. The witness 
statement indicates that Mr. Williams would have been able to testify that a "skinny" "white male" 
approximately "6 feet of height" wearing dark clothing "pulled a gun out on the kid walking away 
and fired .a shot." This description of the gunman does not necessarily exclude the Petitioner. 
At Petition ~ 36, the Petitioner alleges that it was ineffective assistance of counsel for trial 
counsel not to "subpoena records from Buckhorn Gun and Pawn which, based upon information and 
belief, would have shown that the pistol could be traced to Ryan Lowe or David Bergeson." This 
claim which is based solely on "information and belief' is nothing more than a bare allegation. 
There is no admissible evidence attached to the Petition that the gun could be traced to the victims, 
or even that the gun was sold to anyone by Buckhorn Gun and Pawn. In addition, there is no 
evidence that trial counsel should have been aware of the existence of such records, if they do exist. 
At Petition~ 38, the Petitioner alleges that it was ineffective assistance of counsel not to 
present evidence from a fingerprint expert that "Ryan Lowe's fmgerprint on the pistol's magazine 
could not have been placed on it as he described a[t] trial." The Petitioner has not explained how he 
has been prejudiced by the failure to call such a witness, and the record shows that the Petitioner's 
trial counsel argued that the fingerprint on the pistol magazine inside of the gun must mean that 
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there was a reasonable doubt as to whether the Petitioner possessed the handgun. Tr., pp. 1310, 
1314. 
At Petition ,r 40, the Petitioner alleges that it was ineffective assistance of counsel not to 
"present testimony from [a] firearms expert that the magazine from the pistol could not have been 
released during the fight." Again, the Petitioner fails to explain how he has been prejudiced, and 
trial counsel's closing argument raised the issue of whether it was plausible to believe Mr. Lowe's 
testimony that the magazine of the gun must have been released during the fight. 
At Petition ,r 43, the Petitioner alleges that it was ineffective assistance of counsel for trial 
counsel not "to request a mistrial when Detective Mark Ayotte testified in front of the jury that 
petitioner was represented by a public defender during execution of the warrant of detention." A 
review of the record shows that on direct examination, the following exchange occurred: 
Q: Okay. And, again, was his attorney present during this time? 
A. A representative of the Public Defender's Office was there. 
Tr., p. 931. Following that exchange, this Court quickly took a brief recess. Outside the presence of 
the jury, this Court asked that, going forward, the parties not refer to the Petitioner's attorney at the 
time of the execution of the warrant of detention as a public defender. The request was what this 
Court termed "a prophylactic move." Tr., p. 934. The parties agreed and the issue did not arise 
again. No attention of the jury was drawn by the Court to the off-hand remark, and although the 
Petitioner has failed to allege what prejudice may have arisen, there is no evidence that the single 
fleeting reference to a public defender rather than the more generic term "attorney" prejudiced the 
Petitioner: Had trial counsel moved for a mistrial, such motion would not have been granted. 
At Petition ,r 44-46, the Petitioner alleges that trial counsel was ineffective for failing to 
elicit testimony from the Petitioner that he is near-sighted and was not wearing his prescription 
26 
glasses when he was discovered by Boise Police Officer Mark Richmond in the breezeway of an 
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apartment building-within the perimeter the officers were establishing in the vicinity of the crime. 
The Petitioner further alleges that he could have testified that he was unable to see Officer 
Richmond because Officer Richmond is African American and was "wearing a dark uniform at 
night in a poorly lit area." The import of the issue of the Petitioner's allegedly poor eyesight has not 
been explained (and is not immediately apparent) to this Court; neither has the Petitioner explained 
how he has been prejudiced. 
At trial, Officer Richmond testified that his attention was drawn to the Petitioner for several 
reasons. First, the Petitioner was in the zone assigned to Officer Richmond and which location 
Officer Richmond reached minutes after the call from dispatch. Second, Officer Richmond thought 
that the Petitioner acted in a suspicious manner. Third, the Petitioner was wearing clothing which 
matched the description of the suspect given to the police officers by dispatch. Tr. p. 695. While it 
appears that Officer Richmond's determination that the Petitioner acted in a suspicious manner was 
based in part on the way the Petitioner looked at him, this Court is only speculating that this is the 
issue to which the Petitioner's eyesight is allegedly relevant. However, even so speculating, this 
Court cannot find that the outcome of the proceeding might have been any different had the 
Petitioner testified that he was near sighted and unable to see an African American police officer 
clearly at night. Officer Richmond's testimony that he believed the Petitioner to be "a person of 
interest" was not based wholly upon the fact that the Petitioner looked at him in a certain manner. 
The evidence indicated that the Petitioner was a person near the vicinity of the crime, close in time 
to the crime, and who was wearing clothing matching the description of the suspect given by 
dispatch. 
At Petition~ 47, the Petitioner alleges that "Richard Murray, O.D., could have testified 
about Petitioner's poor eyesight." That claim must be dismissed because no evidence regarding Dr. 
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Murray's proposed testimony was submitted to the Court. In addition, the Petitioner has not raised a 
genuine issue of material fact with regard to prejudice. 
At Petition 1 48, the Petitioner alleges that it was ineffective assistance of counsel not to 
present evidence ''that Petitioner's hands were injured showing that he had his hands on the barrel of 
the pistol when it discharged." This claim is also unsupported by admissible evidence. The 
Petitioner recites in the Petition that "Attached hereto as Exhibit Fare documents from discovery 
showing Petitioner's hands were injured." Exhibit Fis not attached to the Petition, and no reason is 
given for the failure to attach such documents. The Petitioner attempted to cure this defect by 
belatedly filing documents entitled "Exhibit F to the Petition" on April 11, 2014. 
Unlike an ordinary summary judgment proceeding, the UPCP A requires '"much more than a 
short and plain statement of the claim"' in a petition for post-conviction relief. State v. Payne, 146 
Idaho 548, 560-61, 199 P.3d 123, 135-36 (2008) (quoting Goodwin v. State, 138 Idaho 269,271, 
61 P.3d 626, 628 (Ct.App.2002)). "Affidavits, records, or other evidence supporting its allegations 
shall be attached to the application or the application shall recite why they are not attached." I.C. § 
19-4903. Based on these statutory requirements, the Idaho Supreme Court has held that "[t]he 
application must present or be accompanied by admissible evidence supporting its allegations, or the 
application will be subject to dismissal." Payne, 146 Idaho at 561, 199 P.3d at 136 (citing I.C. § 19-
4903). In this case, no evidence supporting the Petitioner's allegation that his hands were injured in 
a manner which shows that he had his hands on the barrel of the pistol when it discharged was 
attached to the application, nor did the application recite why such evidence was not attached. 
Belated attempts to cure a pleading defect under the UPCP A are not effective. See Fields v. State, 
155 Idaho 532, _, 314 P.3d 587, 591-92 (2013) (holding that a petitioner cannot submit 
supplemental evidence to cure defects in the attachments to his petition). 
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However, even if the documents related to Exhibit F had been filed in a timely manner and 
were therefore properly considered by this Court, such documents do not support the Petitioner's 
claim that his hands were injured in a manner "showing that he had his hands on the barrel of the 
pistol when it discharged." Rather, the police report submitted by Officer Richmond and belatedly 
submitted by the Petitioner states as follows regarding the injuries to the Petitioner's hands: 
Also, Joshua explained he had a difficult time making his way out of the canal and that he 
had to grab onto some thorn bushes to pull himself out of the canal. He showed me his 
hands where he suffered some type of bruising and cuts from the thorn bushes. 
Even were such evidence properly considered by this Court, the fact that the Petitioner told Officer 
Richmond that he injured his hands pulling himself out of the canal by grabbing onto some thorn 
bushes, simply does not constitute relevant evidence that the Petitioner had his hands on the gun 
when it discharged. The Petitioner has shown no prejudice. 
At Petition ,r 50, the Petitioner alleges it was ineffective assistance of counsel not to present 
evidence that "Mr. Lowe's hand [sic] were not injured, thus suggesting he not petitioner [sic] fired 
the pistol." The Petitioner has attached an Ada County Paramedics report to the Petition which 
states in pertinent part that victim Ryan Lowe reported that he was not injured except for skinned 
knees and other injuries associated with the Petitioner striking him in the side of the head with a 
metal object which Mr. Lowe believed was a gun. The Petitioner, however, has provided no 
evidence to support his nonsensical conclusion that the fact that Mr. Lowe did not have injuries on 
his hands is evidence that he fired a weapon. 
At Petition ,r 52, the Petitioner alleges that it was ineffective assistance of counsel to fail to 
object to Jury Instruction No. 12, which the Petitioner claims "created an unconstitutional 
mandatory presumption that a firearm is a deadly weapon for purposes of [an] aggravated battery 
charge even when it is used as a club and not a firearm." The issue of whether this Court erred in 
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giving Jury Instruction #12 is an issue which could have been raised on direct appeal but was not, 
and is therefore not properly considered on post-conviction. In any event, this claim must fail 
because the Petitioner has shown no prejudice. Even absent such alleged presumption, the jury 
could have found that a firearm used only as a club is a deadly weapon for purposes of aggravated 
battery, considering the state of the evidence before the jury. "In general, an instrumentality may be 
a deadly weapon ifit is capable of being used in a deadly manner, and the evidence indicates that its 
possessor intended on that occasion to use it as a weapon." State v. Townsend, 124 Idaho 881,886, 
865 P.2d 972, 977 (1993). The evidence in this case was sufficient for the jury to have found that 
the firearm used as a club was capable of being used in a deadly manner, and that the Petitioner 
intended to use it as a weapon. 
At Petition ,r 54, the Petitioner alleges that "Defense counsel and the prosecutor conspired 
against the Petitioner by hiding information which would have benefitted him at trial." The 
evidence which the Petitioner claims is support for such allegation is a letter from the prosecutor to 
defense counsel dated September 12, 2008. In that letter, the prosecutor discloses a number of facts 
she became aware of following a conversation with victim Ryan Lowe. Such information included 
the following: 
Ryan thinks it is possible that the connection to your client is through a woman named 
"Brooke" who Ryan had a relationship with after your client did-she was your client's ex-
girlfriend. He didn't think she knew about the money and he usually kept it somewhere 
else .... Brooke (who now lives out of state somewhere) called him at one point after this all 
happened and said she would give him the names of the other people involved if Ryan 
dropped charges against McGiboney. She gave him two first names. He thinks she was 
involved to a certain extent and she had acknowledged that in texts to another friend. He 
told his defense attorney about Brooke's call. 
Ryan can only speculate as to motive. It is possible the motive was your client was upset 
because he dated his ex-girlfriend or Brooke knew about marijuana or money. He did smoke 
marijuana with Brooke in the past and has shared marijuana with friends. 
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In her letter, the prosecutor stated that the State's investigator "will attempt to follow up with 
Brooke, but I ask that you not share with your client information related to Brooke calling Ryan 
until after our investigator has had a chance to follow up. I don't want to put anyone at risk and do 
not even know if what Brooke told Ryan is accurate information." 
The prosecutor's request that defense counsel not tell the Petitioner about Brooke's 
; 
telephone call to Ryan until after the State's investigator had a chance to follow up (which 
necessarily would happen before trial) is not indicative of a conspiracy between the prosecutor and 
Petitioner's trial counsel. However, even if it were, the only information the prosecutor asked trial 
counsel not to share until after the investigator had a chance to follow up was the information 
related to Brooke calling Ryan. The Petitioner claims that such information was "information 
which would have bene:fitted him at trial." However, the Petitioner has not even attempted to 
explain how the fact that the Petitioner's ex-girlfriend called the victim and asked him to agree to 
drop the charges against the Petitioner if she gave him the names of the other people involved, 
would help the Petitioner at trial. The Court finds that the Petitioner has not shown prejudice. 
At Petition ,r 61, the Petitioner alleges that it was ineffective assistance of counsel not to 
move for a new trial on the basis that the State withheld evidence from the Petitioner. At 
paragraphs 58 and 60, the Petitioner claims that defense counsel did not receive the Affidavit of 
Bridget Kinney until the original sentencing hearing. The record shows that Bridget Kinney was 
employed by the Boise Police Department in the position of Criminalist II, and that Ms. Kinney was 
called by the State to testify at trial regarding :fingerprints found at the crime scene. Tr., p. 953. At 
Petition ,r 59, the Petitioner states that counsel "told me he did not know which :fingerprint was on 
the pistol clip and was unable to cross-examine state witnesses effectively." The Petitioner, 
however, fails to state which witnesses were not cross-examined effectively based upon this alleged 
lack of knowledge regarding the fingerprint, or how such cross-examination was ineffective. Ms. 
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Kinney testified at trial that the fingerprint on the pistol clip belonged to Ryan Lowe. The record 
shows that trial counsel was successful in having that information repeated for the benefit of the jury 
during his cross-examination of Ms. Kinney. Tr., p. 1011. The Affidavit of Bridget Kinney 
attached to the Petition as Exhibit J states the same information to which Ms. Kinney testified at 
trial. Had trial counsel moved for a new trial on the grounds now suggested by the Petitioner, such 
motion would have been denied. 
At Petition ,r 62, the Petitioner alleged that he "asked for a new attorney several times but 
was denied by Alan Trimming." That is not a claim which may be brought under the Uniform Post-
Conviction Act. See LC.§ 19-4901. Even if it were, the Petitioner has not shown prejudice. The 
record shows that trial counsel fully participated in competent fashion throughout trial. If there were 
issues between the Petitioner and his counsel, such issues were never raised by the Petitioner before 
this Court. 
At Petition ,r 64, the Petitioner alleges that he "asked counsel to disqualify Judge Neville 
without cause, but he refused to do so." However, the Petitioner has not shown (nor has he even 
alleged) that the outcome of the proceedings would have been any different had another judge 
presided over the case. 
At Petition ,r 65, the Petitioner alleges that he asked counsel to move to sever the felon in 
possession charge, but that counsel refused to do so. The Petitioner has not explained how he has 
been prejudiced even if such decision of counsel were objectively unreasonable. The Petitioner 
testified at trial that he was a convicted felon and that he was on felony probation at the relevant 
time. Moreover, the record shows that the Petitioner gained a benefit because the charge was not 
severed. In exchange for stipulating that the Petitioner had been convicted of a qualifying felony for 
25 
26 
purposes of the felon in possession charge, the State agreed not to question the Petitioner about the 
nature of his prior felony if the Petitioner were to testify. In this case, the Petitioner did testify, and 
MEMORANDUM DECISION AND NOTICE OF INTENT TO DISMISS - PAGE 14 
000336
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
the jury never became aware that the Petitioner had been convicted of aggravated assault just one 
year earlier. Had the charge been severed and had the Petitioner chosen to testify regarding the 
remaining charges, the State would have been allowed to impeach the Petitioner with his prior 
conviction for aggravated assault. Pre-trial Conference Tr. September 29, 2008, p. 62. 
At Petition ,r 66, the Petitioner alleges that trial counsel "abandoned Petitioner's requested 
defense at trial." The record in this case showed that the Petitioner testified at trial and that the 
defense centered around the testimony of the Petitioner. The Petitioner has not bothered to disclose 
what other defense it was that he requested, nor has he attempted to explain how he was prejudiced 
by a defense which centered around his own testimony. 
At Petition ,r 67, the Petitioner alleges that it was ineffective assistance of counsel not to 
move for "a judgment of acquittal at the end of the state's case or prior to jury retiring to deliberate." 
Such a decision is strategic and the Petitioner was not prejudiced by trial counsel's decision not to 
move for a judgment of acquittal. Such a motion would have been denied in any event had it been 
made. 
At Petition ,r 68, the Petitioner alleges that "[t]rial counsel failed to conduct any 
investigation." Attached to the Petition as Exhibits L and M are statements from potential defense 
witnesses whom the Petitioner claims were never contacted by trial counsel. However, the 
Petitioner was not prejudiced by the lack of such testimony. In a statement attached to the Petition 
as Exhibit L, Ms. Lusk states that she would have testified that she made plans with the Petitioner to 
meet at Emerald Lanes the night in question. At trial, the Petitioner testified that he was walking to 
Emerald Lanes to meet someone when an altercation occurred. Accordingly, the testimony of Ms. 
Lusk would have merely been cumulative. 
In Exhibit M, Brooke Holloway states that "I was never contacted by any lawyers about 
Joshua McGiboney's cases." The record shows that the State had planned to have an investigator 
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look into' Mr. Lowe's suspicions about Brooke. In any event, the Petitioner does not explain how or 
why he has been prejudiced by trial counsel's alleged failure to contact Ms. Holloway. As discussed 
earlier, Mr. Lowe told the prosecutor that he dated Ms. Holloway after she dated the Petitioner. Had 
that information been presented at trial, it may have made the Petitioner's explanation for what he 
was doing at the victim's residence even less credible. Further, the Petitioner's case may well not 
have been helped had testimony from Ms. Holloway been presented that she offered to give up the 
names of the other people involved if Mr. Lowe were to drop the charges against the Petitioner. 
At Petition ,r 69, the Petitioner alleges that "[t]he prosecutor gave defense 85 phone numbers 
of witnesses, but he did not call a single one." There is no evidence attached to the Petition to 
support either the proposition that the prosecutor gave trial counsel 85 phone numbers, or that trial 
counsel did not call a single one. That is not information which is within the personal knowledge of 
the defendant. Even if it were, the Petitioner has not attempted to explain who those witnesses 
were, what their testimony might have been, or how he has been prejudiced. The Petitioner's 
allegation at Petition ,r 70 that "Counsel failed to call available witnesses" suffers from the same 
defects. 
At Petition ,r 71, the Petitioner alleges that "[t]here was a complete breakdown in 
communication between Petitioner and the public defenders." However, the Petitioner fails to say 
which of the unnamed "public defenders" were involved in such breakdown, or whether 
Petitioner's trial counsel was involved in the alleged breakdown. Further, the Petitioner has failed 
to point to any evidence whatsoever which shows that this alleged breakdown in communication 
between the Petitioner and unnamed public defenders impacted the outcome of the trial in any way. 
The Petitioner's claim made at Petition ,r 72 which alleges that "[t]he public defender attorneys were 
hostile toward Petitioner telling me to keep his mouth shut" suffers from the same defects. 
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At Petition ,r74, the Petitioner alleges that "[t]rial counsel failed to impeach state witnesses 
Lowe, Bergerson, Anderson, and Williamson based on prior inconsistent statements." At Petition ,r 
77, the Petitioner further alleges that it was ineffective for trial counsel not to impeach Ryan Lowe 
with allegedly inconsistent preliminary hearing testimony. However, a review of the record shows 
that each of the named witnesses were cross-examined about perceived inconsistencies in their 
stories by Petitioner's trial counsel, and that such alleged inconsistencies were pointed out to the 
jury once more by trial counsel in his closing argument. The Petitioner has shown no prejudice. 
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At Petition ,r 75, the Petitioner alleges that counsel was ineffective for failing to call any 
expert witnesses. In connection with this claim, the Petitioner provides no evidence separate from 
his previous and more specific claims made about expert witnesses. In connection with this claim, 
the Petitioner fails to explain what further expert witnesses he believes should have been called and 
what testimony those witnesses would have offered. Because this claim is unsupported by 
admissible evidence and because it fails to allege prejudice, it must fail. 
At Petition ,r 76, the Petitioner alleges that counsel was ineffective for failing to "call a 
cognitive psychologist to contest the unduly suggestive in court identifications ... " This claim must 
be dismissed because it is not accompanied by any admissible evidence which tends to show that the 
in court identifications were unduly suggestive. Further, the Petitioner has not identified by name a 
single cognitive psychologist willing to testify to the same. 
At Petition ,r 78, the Petitioner alleges ineffective assistance of counsel for failing to object 
to what the Petitioner argues were various instances of prosecutorial misconduct during closing 
argument. With regard to claims of ineffective assistance of counsel for failure to object, the Idaho 
Court of Appeals has held that "[i]f an objection would not have been successful, its absence will 
not constitute ineffective assistance of counsel." State v. Aspeytia, 130 Idaho 12, 15, 936 P.2d 210, 
213 (Ct. App. 1997). To constitute prosecutorial misconduct, "it 'is not enough that the prosecutors' 
MEMORANDUM DECISION AND NOTICE OF INTENT TO DISMISS - PAGE 1 7 
000339
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
remarks were undesirable or even universally condemned."' Darden v. Wainwright, 477 U.S. 168, 
181 (1986) (quoting Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974)). Rather, "[t]he 
relevant question is whether the prosecutors' [misconduct] 'so infected the trial with unfairness as to 
make the resulting conviction a denial of due process."' Id.; State v. Carson, 151 Idaho 713, 718-
19, 264 P.3d 54, 59-60 (2011). The Darden standard is "a very general one, leaving courts 'more 
leeway ... in reaching outcomes in case-by-case determinations."' Parker v. Matthews, _ U.S. 
_, 132 S. Ct. 2148, 2155 (2012) (quoting Yarborough v. Alvarado, 541 U.S. 652,664 (2004)). 
Consequently, to resolve the Petitioner's claim of deficient performance by trial counsel, the 
Court must examine whether the various objections the Petitioner now claims his attorney should 
have made would have been properly sustained. First, the Petitioner alleges that trial counsel should 
have objected on grounds of prosecutorial misconduct when the prosecutor showed exhibit 25 to the 
jury but referred to exhibit 52, thus misleading the jury. This Court was not able to find such 
passage in the transcript, and the Petitioner has failed to point out the location. In any event, such 
an objection on the basis of prosecutorial misconduct for intentionally trying to mislead the jury 
would have been overruled. If such an incident occurred, there is no evidence that it was not an 
inadvertent mistake. In addition, the jury was in possession of both exhibits, and exhibits 25 and 52 
each depict the handgun. 
Next, the Petitioner alleges that it was ineffective assistance for trial counsel to fail to object 
to the prosecutor showing the gun to the jury and saying "without evidentiary support" that Ryan 
Lowe's prints are to be expected to the gun. Again, the Petitioner did not point to the location in the 
transcript where the prosecutor said that Ryan Lowe's prints are to be "expected" on the gun and 
this Court was not able to find such passage in the transcript, should it exist. In any event, the 
25 
evidence was that there was a struggle over the gun between Ryan Lowe and the Petitioner, and Mr. 
26 
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Lowe testified that his hands were on the gun during the struggle. Accordingly, the Petitioner's 
claim that the prosecutor made such a statement "without evidentiary support" is not based in fact. 
The Petitioner next alleges that it was ineffective assistance of counsel not to have objected 
to the prosecutor's statement that "Petitioner tried to kill Ryan Lowe" on the basis of prosecutorial 
misconduct for attempting to inflame the passions of the jury. The prosecutor stated as follows: 
So, we know that Ryan was literally fighting for his life. We know that he's out in the-the 
driveway struggling with the defendant for this gun, and that the defendant is trying to-kill 
him. I mean, he's pointing the gun at him. They're struggling over it. Ryan tells you, my 
hands are all over that gun, everywhere on that gun. He's afraid for his life. 
Tr., p. 1258. The evidence presented in this case is that the Petitioner was pointing the gun directly 
at the defendant, that shots were fired during the altercation, and that the Petitioner struck Mr. Lowe 
in the head causing a laceration. Mr. Lowe testified that during the altercation, his thoughts were "I 
don't want to die. Just get this guy off ofme and go." Tr., p. 509. The prosecutor's statement that 
the Petitioner tried to kill Ryan Lowe is an inference which can be drawn from the evidence. Had 
trial counsel objected on grounds ofprosecutorial misconduct, such objection would have been 
overruled. 
The Petitioner next alleges that it was ineffective assistance of counsel not to have objected 
on the basis of prosecutorial misconduct because the prosecutor vouched for Ryan Lowe "when she 
said Petitioner wanted the jury to believe my big lie, big conspiracy ... " Although a prosecutor is 
prohibited from asserting his or her personal opinions and beliefs about the credibility of a witness 
or the guilt or innocence of the accused, State v. Wheeler, 149 Idaho 364,369,233 P.3d 1286, 1291 
(Ct. App. 2010), a prosecutor has the right to identify how, from the prosecutor's perspective, the 
evidence confirms or calls into doubt the credibility of a particular witness. State v. Felder, 150 
Idaho 269,275,245 P.3d 1021, 1027 (Ct. App. 2010) In this case, a review of the record shows that 
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the prosecutor did not assert a personal opinion about the credibility of Ryan Lowe, and that the 
comments she made were based upon the evidence in the case. Tr., pp. 1316-18. 
Finally, in his last claim alleged in ,r 78, the Petitioner claims that it was ineffective 
assistance of counsel to fail to object on the basis of prosecutorial misconduct to the prosecutor's 
statement that "Petitioner listed to all the evidence before saying anything" which is "using his 
silence against Petitioner." During her second closing, the prosecutor stated as follows: 
And I ask you to seriously, and critically, consider what the defendant told you and whether 
or not that makes sense. And certainly, he had an explanation for every single thing that the 
State was presenting, because he had the benefit of every single thing that the State 
presented. 
Tr., p. 1319. The Petitioner was not silent as he testified at trial. The record plainly shows that the 
prosecutor did not comment on the Petitioner's silence. Allegations contained in the application are 
insufficient for the granting of relief when they are clearly disproved by the record of the 
proceedings. Kelly v. State, 149 Idaho 517,521,236 P.3d 1277, 1281 (2010). Rather, the record 
shows that the prosecutor was commenting on the Petitioner's credibility. 
At Petition ,r 79, the Petitioner alleges that it was ineffective assistance of counsel to fail to 
object to "the amendment to attempted robbery." The factual basis for this claim is not made clear 
in the Petition. However, a review of the record shows that the Commitment was amended by the 
Magistrate after hearing evidence at the preliminary hearing. R., 26; Preliminary Hearing Tr., p. 46. 
The Magistrate found that the evidence supported the charge of Robbery, Felony. The case went to 
trial, and the jury found the Petitioner guilty of Robbery, Felony. This claim is but a bare allegation, 
as the Petitioner has submitted no evidence to support the proposition that, had Petitioner's counsel 
objected to the amendment of Count III. from Attempted Robbery to Robbery, such objection would 
have been sustained. Rather, the record plainly shows that the Magistrate found that the evidence 
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supported such amendment. The Petitioner has not attempted to explain how he was prejudiced by 
such amendment to the Commitment, if such amendment is in fact the subject of his claim. 
At Petition ,r 80, the Petitioner alleges it was ineffective assistance of counsel to fail to 
object to a "reasonable doubt instruction which shifted the burden of proof." The Petitioner has not 
identified how the jury instruction given is alleged to have shifted the burden of proof, or to what 
language this claim refers. Jury Instruction No. 6 given in this case reads in pertinent part as 
follows: 
A defendant in a criminal action is presumed to be innocent until the contrary is proved, and 
in case of a reasonable doubt whether his guilt is satisfactorily shown, he is entitled to a 
verdict of not guilty. This presumption places upon the State the burden of proving him 
guilty beyond a reasonable doubt. 
Because the jury was plainly instructed that the State has the burden of proof and that a defendant is 
presumed to be innocent until the contrary is proved, the Court finds that the Petitioner's claim that 
the reasonable doubt instruction shifted the burden of proof is disproven by the record and must be 
dismissed. 
At Petition ,r 81, the Petitioner alleges that it was ineffective assistance of counsel not to 
object to the "prosecutor misstating expert DNA witness' testimony about blood on the bandana." 
Although the Petitioner does cite to a page in the transcript in support of this claim, the Petitioner 
fails to explain how the expert witness testimony was misstated, or how he was prejudiced by such 
misstatement should it have occurred. Accordingly, this claim must be dismissed. 
At Petition ,r 82, the Petitioner alleges it was ineffective assistance of counsel not to object 
to "cumulative DNA evidence." However, the Petitioner fails to explain which DNA evidence was 
cumulative. Neither does the Petitioner explain to which DNA evidence he believes counsel should 
have objected. In addition, the Petitioner fails to explain how he has been prejudiced by the 
admission of the unidentified but allegedly cumulative DNA evidence. 
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At Petition 1 83, the Petitioner alleges it was ineffective assistance of counsel not to object 
to "the Petitioner being shackled at trial or when the prosecutor made Petitioner get up to grab a 
package thus showing the shackles to the jury." With regard to the shackling, the Court noted as 
follows on the record prior to the Petitioner's testimony: 
Now, if-he's already placed here at the witness stand, when the jury comes in, Bailiff Bill 
Ware can stand strategically between where the jury comes in and the witness box to block 
the view. I don't think they can see it anyway, because ifhe has his legs under the witness 
table, under the witness stands, they're not going to be able to see. But just to add, sort of, 
one more layer of precaution here, we can have Officer Ware stand there when the jury is 
coming in or going out. 
Tr., p. 1144. Referring to the Petitioner's shackles, Petitioner's trial counsel stated on the record at 
trial that the jury "won't be able to see a thing" when the Petitioner rose to take the oath before 
testifying. Tr., p. 1147. Moreover, the Petitioner was in civilian clothing and had no restraints on 
his wrists; in short, there was no visible or audible indication of any kind which would suggest to 
the jury that the Petitioner was restrained in any fashion or that he was in custody. Tr., p. 93. 
With regard to the Petitioner's claim that the prosecutor made him "get up to grab a package 
thus showing the shackles to the jury," the Court notes that the Petitioner has not identified where in 
the record that is alleged to have occurred. Reviewing the record, this Court was only able to find 
where, during cross-examination, the Court asked the Bailiff to bring an exhibit to the Petitioner. 
This Court was not able to locate a passage where the prosecutor made the Petitioner get up to grab 
a package. However, even if such event did occur, the Petitioner has not shown prejudice. The 
record indicates that the jury would not "be able to see a thing" if the Petitioner were to have risen 
to a standing position after the jury was seated. Tr., p. 1147. 
At Petition 1 84, the Petitioner alleges that it was ineffective assistance of counsel not to 
object "when the prosecutor told the jury that everything was proven beyond a reasonable doubt. 
The only evidence of a robbery was Lowe's inconsistent testimony so prosecutor vouched for their 
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credibility." First, the Court notes that the Petitioner's statement that the only evidence of a robbery 
was Ryan Lowe's testimony is factually incorrect. David Bergerson was also a victim of the 
robbery and he testified regarding the robbery at trial. Had trial counsel objected to the prosecutor's 
argument that the Petitioner's guilt was proven beyond a reasonable doubt on the basis that such 
argument constituted vouching for Mr. Lowe's testimony, such objection would have been 
overruled. 
At Petition ,r 85, the Petitioner alleges that it was ineffective assistance of counsel not to 
have presented a justification defense "for felon in possession of firearm." However, a review of the 
record shows that the Petitioner's trial counsel did argue that the Petitioner's possession of the 
firearm was justified as follows in pertinent part: 
But why did he have possession of Ryan Lowe's gun? He had possession of Ryan Lowe's 
gun so Ryan Lowe wouldn't get the darn gun and he'd be able to get out. You heard him try 
and bury it behind Michael Roberts' house, in the leaves. Perhaps not the best way to 
dispose of it, and I'll be the first to acknowledge it, but he certainly wasn't interested in 
maintaining possession. 
He certainly was only interested in getting to a secure, safe place. And he was sure that Mr. 
Lowe would not readily gain access and control and possession of that gun. 
Tr., pp. 1314-15. Thus, the record shows that trial counsel did argue to the jury that the Petitioner's 
possession of the handgun was justified; further, the record shows that there is no factual basis for 
this claim. Even if there were, the Petitioner has not shown prejudice. 
CONCLUSION 
On the basis of the petition for post-conviction relief and the present record, this Court is 
satisfied that Petitioner is not entitled to post-conviction relief with regard to any portion of claim B, 
and that no purpose would be served by any further proceedings regarding any of the allegations 
contained within claim B. The Court finds there is no genuine issue of material fact and that the 
State is entitled to dismissal as a matter of law with regard to claim B. Therefore, this Court hereby 
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intends to GRANT the State's Motion for Summary Dismissal in remaining part. The Petitioner is 
given twenty (20) days in which to respond to afford an opportunity to establish a genuine issue of 
material fact with regard to Claim B. Otherwise, claim B will be dismissed in its entirety. AND 
4 IT IS SO ORDERED. 
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Dated this 1~ay of~, 2014. 
~oo., 
Thomas F. Neville 
District Judge 
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ATTORNEY FOR PETITIONER CHRISTOPHER D. RICH, Clerk 
BY JANET ELLIS 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THEoePuTY 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, ) 
) 
Petitioner, ) 
) 
) 
vs. ) 
) 
STA TE OF IDAHO, ) 
) 
Respondent. ) 
____________ , ........ _____) 
Case No.: CV-PC-2014-6808 
MOTION TO 
ENLARGE TIME TO 
REPLY TO NOTICE OF 
INTENT TO DISMISS 
COMES NOW, the Petitioner, Joshua McGiboney, and hereby moves the Court 
to allow time to reply to the court's two memorandum decisions and corresponding 
notices of intent to dismiss. Counsel for Petitioner requests the court enter an order 
allowing Petitioner to reply to notices on or before September 11, 2014 at 5:00 p.m. 
The basis for the motion is that counsel for Petitioner is unable to respond before 
that date due to work and litigations schedules, ongoing court calendars, briefing 
obligations (Supreme Court Brief Due August 28, 2014) and the necessity of employing 
and engaging the services of an expert wib1ess Greg Hampikian to reply to the court's 
notice of intent to dismiss. Although substantial work has ah·eady been completed, 
counsel is unable to reply on or before this date. 
MOTION TO ENLARGE TIME TO REPLY TO NOTICE OF INTENT 
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08/18/2014 MON 14:47 FAX 208 345 8945 EKTD ~~~ ada clerk of court 
.. 
Based upon the progress of work ongoing, counsel for Petitioner believes that he 
will be able to reply to the both the comt's memorandum decisions on or before the 11 111 
of September. This motion is not made for any purpose of delay. 
Counsel for Petitioner has contacted the State of Idaho, and the State has no 
objection to this extension of time. 
DATED this /Bfhday of August, 2014. 
~ 
Joseph L. Ellsw01th 
Attorney for Defendant 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____________ ) 
Case No.: CV PC 14 0006808 
OBJECTION TO SUMMARY 
DISMISSAL (1 ST NOTICE OF 
OF INTENT TO DISMISS 
AND 
MOTION FOR LEAVE TO 
AMEND PETITION 
COMES NOW JOSHUA MCGIBONEY, Petitioner, by and through 
counsel of record, and hereby objects to summary dismissal of claims A, C & D 
for the reasons set forth herein. The Petitioner further moves for leave to amend 
the petition by attaching the existing affidavit of Greg Hampikian (Exhibit B), the 
Injury Reports (Exhibit F), the affidavit of Justin Loera (Exhibit N), and the pages 
from the criminalist analysis report of Bridget Kinney (Exhibit Q attached to the 
Motion for Permission to Conduct Discovery). The Petitioner also moves to 
amend claim D, to include a claim that that the failure to call witness Justin Loera 
I . 
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000350
resulted from ineffective assistance of counsel. Finally, the Petitioner moves the 
court to reconsider its decision on the Motion to Enlarge time by vacating that 
order and allowing counsel sufficient time to investigate and respond to the 
courts decisions, which likely includes filing a supplemental affidavit from Greg 
Hampikian. 
PROCEDURAL BACKGROUND 
Petitioner is currently incarcerated and serving five concurrent terms as 
follows: Life imprisonment with fifteen years fixed for Robbery; thirty years with 
fifteen fixed for Aggravated Battery; twenty five years with fifteen fixed for 
Burglary and five years for the Unlawful Possession charge. The matter was 
appealed and remanded for further proceedings. The District Court entered a 
memorandum decision on April 5, 2013. No further appeal was filed. This is the 
first petition for post conviction relief. 
The Petitioner filed his verified prose petition on April 4, 2014 and 
requested appointment of counsel. The Petitioner subsequently filed the affidavit 
of Greg Hampikian (Exhibit B), on April 8, 2014, the Injury Reports (Exhibit F) on 
April 11, 2104, the affidavit of Justin Loera (Exhibit N) on April 14, 2014, and the 
pages from the criminalist analysis report of Bridget Kinney (Exhibit Q attached 
' t 
to the Motion and Memorandum for Permission to Conduct Discovery) on July 
I 
j 
31, 2014. With the exception of exhibit Q all exhibits were filed with the court 
2 
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before the State of Idaho filed any answer in this case. 
The case involves a robbery, aggravated battery, and burglary with the use 
of a gun. The defense of the case centers on the claim that the alleged victim 
attacked the Petitioner with a gun, causing the Petitioner to defend himself. 
The Petitioner claims that key forensic evidence exits to impeach and 
rebut the claims of the victim Ryan Lowe and David Bergeson as to the 
ownership and control of the gun. Specifically, the Petitioner contends that the 
gun, magazine and shell casings may contain material sufficient for DNA testing. 
At trial, a fingerprint identified as Mr. Lowe's was found on the inside of 
gun magazine on the clip. Late~t impressions marked as A-1, B-2 and D-4 
through L - 12 were "evaluated and deemed insufficient uniqueness to 
individualize." Pages 212 - 214 of the Report of Bridget Kinney, attached hereto 
as Petitioner's Exhibit "Q". It appears all of these latent prints were taken from 
the Smith and Wesson magazine. Pages 344 -350, Exhibit Q. The gun and 
magazine were admitted into evidence as Exhibits 60 and 61. It does not appear 
that any of the fired or unfired shells were tested for prints. The unfired shell 
casings (Exhibits 61-B, C and D, 66 and 67) and fired shell casing (Exhibits 62, 63, 
64, 65, 66 and 67) were not tested for DNA at the time of trial. 
In support of his petition, the Petitioner has attached the affidavits (or 
declaration) of experts Greg Hampikian, Robert Kerchusky, and Don Cameron 
OPPOSITION TO SUMMARY DISMISSAL 
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together with the witness statements of Travis Williams and the affidavit of Justin 
Loera. 
Court appointed counsel in this case. Counsel appeared in this matter on 
May 29, 2014. Counsel filed a motion to stay proceedings so that transcripts and 
records could be gathered. The court entered an order staying to proceedings 
until July 1, 2014. Counsel for Petitioner was unable to file anything by July 1, 
2014 and filed a second motion to enlarge time. The court granted that motion 
and allowed Petitioner additional time to file an appropriate motion on or before 
July 31, 2014. Petitioner did file such a motion to conduct further civil discovery 
on July 31, 2014. A corresponding brief and exhibit "Q" were also filed in support 
of this motion. This motion to conduct discovery was designed to allow counsel 
sufficient basis to investigate and conduct discovery, including the possible filing 
of an amended petition for relief. The court has not acted on that motion but 
instead filed a Memorandum Decision and Notice of Intent to Dismiss Claims A, 
C, and Don July 31, 2014 and a Memorandum Decision and Second Notice of 
Intent of Dismiss Claim Bon August 7, 2014. 
This memorandum and objection is filed in response to the court's First 
Notice of Intent to Dismiss all claims. The court denied counsel's motion to 
enlarge time to file a consolidated response by September 11, 2014. 
OPPOSITION TO SUMMARY DISMISSAL 
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GENERAL STANDARDS OF REVIEW IN POST CONVICTION 
An application for post-conviction relief initiates a separate proceeding 
that is civil in nature. State v. Bear shield, 104 Idaho 676, 662 P.2d 548 (1983). The 
petitioner bears the burden of proving by a preponderance of evidence the 
allegations upon which his request for relief is based. Russell v. State, 118 Idaho 
65, 794 P.2d 654 (Ct. App. 1990); Pierce v. State, 109 Idaho 1018, 712 P.2d 719 (Ct. 
App.1985). 
An application for relief is not a substitute for appeal. LC. 19-4901. The 
Petitioner may not challenge the court's abuse of discretion in these proceedings. 
Summary dismissal of a petition for post conviction relief is the 
procedural equivalent of summary judgment under I.R.C.P. 56. Charboneau v. 
State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004). On review, the task of this )\_ 
j. 
./\ _.) 
Court "is to determine whether the appellant has alleged facts in his petition that ,J ~ .•. \ 
_. . ,. \ \ 
\ > ·~ 
if...!rye, ~uld entitle him to reli<;f' Id. A court is required to accept the ) . 
petitioner's unrebutted allegations as true, but need not accept the petitioner's \\. / 
\ 
. ·c 
concl~sions. Saykhamchone v. State, 127 Idaho 319,321,900 P.2d 795,797 (1995). ("'"'\~~~) 
.'~ 
An application for post-conviction relief is civil in nature. Gilpin-Grubb 
v. State, 138 Idaho 76, 79-80, 57 P.3d 787, 790-91 (2002). Like a plaintiff in a civil 
action, the applicant for post-conviction relief must prove by a preponderance of 
evidence the allegations upon which the application for post-conviction relief is 
5 
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based. Id. The court may summarily dismiss a petition for relief when the court is 
satisfied the applicant is not entitled to relief and no purpose would be served by 
further proceedings. LC.§ 19-4906(b). However, disposition on the pleadings and 
record is not proper if there exists a material issue of fact. Id. If genuine issues of 
material fact exist that would entitle the applicant to relief, if resolved in the 
applicant's favor, summary disposition is improper and an evidentiary hearing 
must be conducted. Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739 (1998) 
(citations omitted). Baldwin v. State, I45 Idaho 148, 177 P.3d 362 (2008). 
With regard to the performance of trial counsel in protecting his right to 
appeal, the right to representation by counsel afforded by the Sixth Amendment 
to the United States Constitution includes the right to be represented by 
reasonably competent counsel in an adequate fashion. Strickland v. Washington, 
466 U.S. 668, 685 (1984); Aragon v. State, 114 Idaho 758, 760 P.2d 1174 (1988). It 
means that an accused is entitled to the reasonably competent assistance of a 
diligent, conscientious advocate. State v. Tucker, 97 Idaho 4, 8, 539 P.2d 556, 560 
(1975). 
An applicant who alleges ineffective assistance of counsel must meet a 
two-level test. The applicant must prove, first, that counsel's performance was 
deficient and, second, that the applicant was prejudiced by the deficiency. 
Strickland, 466 U.S. at 687. To establish that counsel's representation has been so 
6 
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deficient as to render it ineffective, the petitioner must show that counsel's 
performance fell below a standard of "competence demanded of attorneys in 
criminal cases." Strickland, 466 U.S. at 687. The petitioner must overcome a 
presumption that counsel was competent. 
LEGAL AUTHORITY AND ARGUMENT IN REPLY TO THE COURT'S 
NOTICE OF INTENT TO DISMISS. 
OaimA. 
The court first attacks Claim A on grounds that the affidavit of Greg 
Hampikian was filed separately four days after the filing of the original pro se 
petition. While this is correct, and other documents have also been also filed 
(Exhibits F, N and Q), there is no.valid reason tor dismissing this first petition for 
post conviction relief on procedural grounds without allowing the incarcerated 
party adequate time to investigate and submit appropriate evidence in support 
~ 
of an amended petition. In this case, Petitioner filed the appropriate affidavits 
(excepting Exhibit Q) within days after the filing of the petition and before any 
answer was filed by the State of Idaho. This greatly contrasts with the decision 
relied upon by this court in Fields, 155 Idaho 532, 314 P. 3de 587 (2013), a sixth 
consecutive post conviction relief case with delay in development of evidence 
from 1992 through 2007. Petitioner is an incarcerated person and should be 
entitled to appropriate time to develop and present his case in support of his 
OPPOSITION TO SUMMARY DISMISSAL 
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petition. In the light most favorable to Petitioner, liberal amendments of 
pleadings should be favored by the court. IRCP 15(a). 
Under Rule 15(a) an amended pleading may be filed by the party as a 
matter of course before a responsive pleading is filed. The petitioner did file his 
documents before any answer was filed. Thus, with the exception of Exhibit Q 
(filed by counsel) the court should consider the petition with the exhibits as an 
amended petition. 
-
The Petitioner now moves the court to include all exhibits, including 
Exhibit Q (timely filed by counsel) as exhibits to amended petition for relief. 
Under IRCP 15(a), the court should allow amendments to accomplish substantial 
justice under the liberal "freely given" standard of IRCP 15(a). Wickstrom v. 
North Idaho College, 111 Idaho 450 (1986). Unlike the case in Fields, supra, this 
case has only recently been filed, and there has been no undue delay at any point 
in the proceedings. 
With regards to the merits of the petition and Claim A, Mr. Hampikian has 
submitted a four page affidavit extensively identifying scientific testing 
techniques that have been developed since the ti.me of trial
1
• These new 
techniques include "Touch-DNA" techniques and testing not available at the 
ti.me of trial. DNA from the unidentified fingerprints may now be tested using 
amplification and purification techniques. Mr. Hampikian states that these 
8 
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techniques, some developed in the "last few years" include testing from 
"degraded samples" including new "STR testing kits that amplify smaller 
fragments of DNA ("mini STRs") and procedures for cleaning up amplified DNA 
(for example Montage columns)." Affidavit of Greg Hampikian, page 3. 
Although Petitioner contends that this affidavit is sufficient for the 
purpose of setting an evidentiary hearing in this matter, coun~el for Petitioner is 
unable to secure the services of expert Greg Hampikian and provide a further 
supplemental affidavit in the time allowed to respond to this Notice of Intent to 
Dismiss. See Affidavit of Counsel Joseph L. Ellsworth. 
The petitioner submits that the affidavit of Greg Hampikian is unrebutted 
and must be accepted as true by the court for the purposes of this motion. This 
expert has indicated that there is new technology that to test DNA that is present 
on the clip, gun and shells fired in this case. There is no evidence before the court 
that such testing does not exist, was available at the time of trial, or has been 
performed in this case. 
With regard to the court's conclusion that this new scientific evidence 
would be "merely cumulative" to evidence produced at trial, the Petitioner 
respectfully disagrees. The State's theory of the case at trial was that the 
Petitioner was the initial aggressor, using his own weapon in the commission of 
9 
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the robbery, burglary, and aggravated battery. The State argued that the Ryan 
Lowe's fingerprint on the inside of the gun was the result of contact that 
occurred during the struggle. There now exists new testing techniques that may 
shed valuable light on this question. If, in fact, Ryan Lowe's fingerprints are 
identified at any other point on the gun, clip, or casings, such a finding would 
cast substantial doubt on the State's theory of the case, and would greatly 
undermine the sworn testimony of Ryan Lowe and David Bergeson. This is not 
cumulative evidence, but compelling scientific evidence that that has great 
exculpatory value to the defense. 
As the court correctly points out, due process of law requires the defense 
to have fair access to exculpatory evidence favorable to the accused because it is 
exculpatory or because it is impeaching. Brady v. Maryland, 73 U.S. 83 (1963); 
Dunlap v. State 141 Idaho 64, 106 P. 3d 390. Evidence is exculpatory if it tends to 
clear an accused of alleged guilt, or tends to impeach a witness. Id. This scientific 
evidence meets the standard as tending to prove that the defendant acted in self 
defense, and undermines the credibility of the State's key witnesses, Ryan Lowe 
and David Bergeson. 
Prejudice to the petitioner resulted from the lack of scientific testing on 
this critical point. Without testing now, the court will not know whether or not 
Petitioner is innocent of the conduct for which he has been convicted. 
10 
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The court should allow the amended petition and order scientific testing 
of the gun, clip, and casings. At a minimum, this court should vacate the order 
on the motion to enlarge time, and allow court appointed counsel to assist the 
court by working with Mr. Hampikian to submit a supplemental affidavit in 
reply to the Notice of Intent to dismiss. Although this case was originally 
charged in 2008, the age of the case alone does not suggest any undue delay in 
the proceeding. The matter was on a direct appeal or in the district court on 
remand until 2013. This is a first post conviction relief proceeding with court 
appointed counsel appearing at the end of May, 2014. It is unknown what delay 
or prejudice exists in allowing Petitioner sufficient time to respond to the Court's 
lengthy opinions and memorandums in this case. 
OaimC. 
In this claim, Petitioner claims that the State did not disclose all 
photographs to the defense during the discovery process. The Petitioner has filed 
a brief in support of his motion to conduct civil discovery asking permission to 
examine the photographs to determine whether any additional evidence 
r<\ 
supports his claim that he struck Mr. Lowe with a brick in the struggle. The \ ·~ \ 
~l ,. ', 
constitution right to fair access to information is outlined in this brief. The \ \{;~ 
- - "\ \\. \ 
Petitioner relies upon the authority cited in this brief in support of his position 
that the court should allow the Petitioner the opportunity to conduct reasonable 
11 
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discovery to develop information that may likely exist and could resolve a 
factual dispute. Baldwin v. State, 145 Idaho 148, 177 P. 3d 362 (App. 2008); (other 
citations omitted in this brief). 
Petitioner argues that evidence that tends to negate his guilt or impeach 
evidence is exculpatory evidence and therefore not redundant or cumulative. In 
the absence of such evidence, Petitioner claims he is prejudiced because he was 
unable to present this evidence at trial. 
The court should grant the discovery request and allow Petitioner's 
counsel to examine all photographic evidence. 
ClaimD. 
In this claim, the Petitioner has submitted the affidavit of Justin Loera. Mr. 
Loera has submitted an affidavit to the court outlining a conversation between 
Mr. Loera and Mr. Lowe. In this.conversation, Mr. Lowe admitted that he was hit 
in the head with a brick and "Ryan got his gun taken away by Josh McGiboney." 
Exhibit N. This testimony was not presented at trial. 
This testimony directly rebuts and impeaches the testimony of the State's 
key witness, Ryan Lowe. At trial, Mr. Lowe testified he did not have a gun, that 
the gun was in the possession of the Petitioner. Exhibit A, pp. 498 - 510. 
Therefore, Mr. Loera' s statement directly impeaches the this key witness. 
Ownership and control of the gun is directly relevant to the Petitioner's claim of 
12 
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actual innocence. Although, the evidence is corroborative to the extent that it 
tends to support the defense theory and testimony of Petitioner, this evidence 
strongly impeaches Ryan Lowe and undermines the State's theory of the case. 
Petitioner argues that such evidence is material and not merely cumulative 
because it offers an admission against Ryan Lowe's interest. If Ryan Lowe was 
the initial aggressor and attacked the Petitioner, the jury should have heard all 
evidence which tends to negate the guilt of the accused, or which impeaches a 
witnesses credibility. Brady v. Maryland, 73 U.S. 83 (1963); Dunlap v. State 141 
Idaho 64, 106 P. 3d 390. 
With regard to the court's conclusion that the Petitioner has failed to allege 
that such evidence was not available due to a lack of diligence on his part, the 
Petitioner responds that he was unaware of this evidence until after trial, through 
no fault of his own. If the court will not consider the affidavit, the court should 
allow amendment of this claim to allege that this evidence was not secured for 
trial due to the ineffective assistance of his trial counsel. 
CONCLUSION 
This case should be allowed to proceed without summary dismissal by the 
court. The court should allow amendment of the Petition to include all exhibits. 
At this juncture, the court should vacate the memorandum decision and notice of 
intent to dismiss and allow the Petitioner fair access to the gun, clip and casings 
13 
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for scientific testing. The court should also allow the Petitioner the right to 
examine all photographic evidence. 
The court should allow and consider the affidavit of Justin Loera as newly 
submitted evidence, or allow amendment of the pleadings to allow for a claim of 
ineffective assistance of counsel for failure to present such evidence at trial. 
The court should reconsider its order denying the motion to enlarge time 
and allow counsel sufficient time to obtain a supplemental affidavit from Greg 
Hampikian. 
Dated this&_~y of August, 2014. 
~~ ---
Attorney for Petitioner 
14 
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CERTIFICATE OF SERVICE 
I hereby certify that on the L/~ ~ of August, 2014, I served a true and 
correct copy of the within and foregoing document by the method indicated 
below and addressed to the following: 
Ada County Prosecuting Attorney 
Third Floor, Room 366 
200 W. Front Street 
Boise, ID 83702 
[ ] U.S. Mail 
[ ] ~simile 
[....r'Hand Delivery 
~.~ 
Attorney for Petitioner 
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JOSEPH L. ELLSWORTH, ISB #3702 
ELLSWORTH, KALLAS & DEFRANCO, P.L.L.C. 
1031 E. Park Blvd. 
Boise, ID 83712 
Phone: (208) 336-1843 
Fax: (208)345-8945 
Attorney for Petitioner 
NO. ___ ....,Wl"tt•s-'"'!!;:z::..---
A.M. ____ P.M----
AUG 2 0 2014 
CHRISTOPHER D. RICH, Clerk 
By PATRICK McLAUGHLIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_________ ) 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
Case No.: CV PC 14 0006808 
AFFIDAVIT OF COUNSEL 
JOSEPH L. ELLSWORTH., being first duly sworn on oath, deposes and 
states: 
1. I am appearing as court appointed conflict counsel for this 
Petitioner. I appeared in this matter on the 21" day of May according to my 
records. At the time I appeared I had nothing in my file other than the Petition 
for Relief. I do not believe I had all of the exhibits. I did not have any transcripts, 
pleadings, or police reports. I had no familiarity with this case at all. 
2. As a routine practice I filed a motion to stay the proceedings so that 
I could gather court records, pleadings, appeal transcripts, and exhibits. 
Typically this process can take some time, up to a month to gather records from· 
.• 
~-
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collateral sources including the public defender, the client, appellate counsel, and 
the court. 
3. The court granted a motion to enlarge time until July 1, 2014. I was 
unable to obtain all records and provide any meaningful response to the court by 
July 1, 2014. After gathering the records in this case, it appeared to me that the 
legal and factual issues involved in this case are numerous, complex, and require 
analysis and research prior to taking any action in the case. I filed another 
motion to enlarge time to notify the court of my predicament. The court 
responded by entering an order directing me to file a motion on or before July 31, 
2014. I spent many hours completely a timely response to the court's order and 
filed the appropriate brief and motion to conduct civil discovery on July 31, 2014. 
In this brief I provided the court with the legal basis for permitting counsel to 
conduct additional discovery in this complex case. 
4. The same day I filed my motion, I received the court's first motion 
to dismiss. 1._ have never received any motion or pleading from the State of Idaho 
in this case. 
5. I have made every reasonable effort to comply with the court's 
notice of intent to dismiss. As the court can see from the brief filed in opposition, 
I have completed substantial legal work in preparation of this motion. 
Unfortunately, I am not able to complete all aspects of my reply because I don't 
have sufficient time to complete this work and attend to my private practice, 
court calendar (multiple courts) and comply with a briefing schedule in a 
pending Supreme Court case (Doe v. State). In particular, I do not have sufficient 
time to complete work with Greg Hampikian, the expert witness that I have now 
retained as court appoint counsel for Ada County. Mr. Hampikian is employed 
000366
... 
privately and it has taken more than a week to confer upon the matter. While I 
have drafted a proposed supplemental affidavit, I do not have any additional 
time left to complete this affidavit in a timely manner. This is the reason I filed a 
motion to enlarge time to September 11, 2014. 
6. I do not know whether I can timely meet the court's second notice 
of intent to dismiss in this case. I have an appellate brief due on the 26th of 
August in Doe v. State. No extensions will be granted by the Supreme Court due 
to the nature of the case. 
7. I did not file an affidavit in support of my motion because I am a 
licensed attorney and can sign motions under Rule 11. I believe that my motion 
is substantially the same as an affidavit, and I filed the ·motion in good faith and 
not for the purposes of any delay. 
Dated this 20th day of August, 2014 
Subscribed and sworn before me this 10~ day of August, 2014. 
,/, otPulic for Idaho -
My commission expires \-.W~Vvtiq·Y\j S 1 /V14 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DI~_C_T_O_F---=~--~---
FILEo 
THE STATE OF IDAHO, IN AND FOR THE COUNTY of"~-...-A ___ ,P.M.--1.~~-
AUG 2 Z 2014 
JOSHUA MCGIBONEY, 
CHRISTOPHER D. RIC 
By JANET ELLIS 
DEPUTY 
Petitioner, 
vs. 
Case No. CV-PC-2014-0006808 
MEMORANDUM DECISION 
AND ORDER OF DISMISSAL OF 
CLAIMS A, C AND D OF PETITION 
FOR POST-CONVICTION RELIEF 
9 STATE OF IDAHO 
1 o Respondent. 
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INTRODUCTION 
This action under the Uniform Post Conviction Procedure Act, Idaho Code Sections 19-4901 
through 19-4911, is presently before the Court on Joshua McGiboney's Verified Petition for Post 
Conviction Relief filed April 4, 2014. On July 31, 2014, this Court filed a Memorandum Decisio 
and Notice of Intent to Dismiss (hereinafter ''Notice of Intent to Dismiss") Petitioner's Petition fo 
Post-Conviction Relief, allowing the Petitioner twenty (20) days in which to respond. The Cou 
orates b reference its Notice of Intent to Dismiss filed Jul 31 2014 as if set fort 
fully herein. 
On July 31, 2014, Petitioner filed a Motion in Support of Permission to Conduct Civi 
Discovery and Memorandum in Support of Permission to Conduct Civil Discovery. On August 18 
2014, Petitioner filed a Motion to Enlarge Time to Reply to Notice of Intent to Dismiss. On Augus 
19, 2014, the Court DENIED Petitioner's Motion to Enlarge Time to Reply to Notice of Intent t 
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Dismiss, stating that Counsel for Petitioner had been granted two prior Motions to Enlarge Time fo 
extensions totaling more than ten weeks. 
' 
On August 20, 2014, Petitioner filed an Objection to Summary Dismissal (1st Notice oflnten 
to Dismiss) and Motion for Leave to Amend Petition (hereinafter "Objection to Summa 
Dismissal"), supported by an Affidavit of Counsel also filed August 20, 2014. The Court ha 
considered Petitioner's Objection to Summary Dismissal, supporting Affidavit of Counsel, Motion i 
Support of Permission to Conduct Civil Discovery, and Memorandum in Support of Permission t 
Conduct Civil Discovery. In those documents, the Petitioner does not address the reasons fo 
dismissal set forth in this Court's Notice of Intent to Dismiss. Rather, the Petitioner simply repeat 
his arguments made in the original Petition, and fails to support those arguments with any admissibl 
evidence. In short, Petitioner does not address the shortcomings in his Petition, which this Co 
noted in detail in its Notice of Intent to Dismiss. On the basis of the Petition for Post-Convictio 
Relief, successive motions and memoranda in support, and the present record, this Court finds tha 
there is no genuine issue of material fact, and that the State is entitled to dismissal as a matter of law. 
DISCUSSION 
A petition for post-conviction relief is a special proceeding which is civil in nature; it is a 
proceeding entirely new and independent from the criminal action which led to the conviction. 
Peltier v. State, 119 Idaho 454, 808 P.2d 373 (1991); Matthews v. State, 130 Idaho 39, 936 P.2d 682 
(Ct. App. 1997). The applicant in a post-conviction case has the burden of proving, by a 
preponderance of the evidence, the allegations which the applicant contends entitle the applicant to 
relief. Idaho Crim. R. 57(c); Stuart v. State, 118 Idaho 865, 801 P.2d 1216 (1990). An application 
for post-conviction relief differs from a complaint in an ordinary civil action because it must contain 
more than a "short and plain statement of the claim" that would suffice for a complaint under Rule 
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8(a)(l) of the Idaho Rules of Civil Procedure. Rather, an application for post-conviction relief must 
be verified with respect to facts within the personal knowledge of the applicant and affidavits, records 
or other evidence supporting its application must be attached, or the application must state why such 
supporting evidence is not included with the application. Idaho Code Ann. § 19-4903; LaBelle v. 
State, 130 Idaho 115, 117, 937 P.2d 427,429 (Ct. App. 1997). In other words, the application must 
present or be accompanied by admissible evidence supporting its allegations or the application will b 
subject to dismissal. Id. 
Idaho Code § 19-4906 authorizes summary dismissal of an application for post-conviction 
relief, either pursuant to the motion of a party or upon the trial court's own initiative. Summary 
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dismissal of an application is the procedural equivalent of summary judgment under I.R.C.P. 56. 
"Summary dismissal is permissible only when the applicant's evidence has raised no genuine issue of 
material fact that, if resolved in the applicant's favor, would entitle the applicant to the relief 
requested." State v. Payne, 146 Idaho 548,561, 199 P.3d 123, 136 (2008). When a genuine issue of 
material fact is shown to exist, an evidentiary hearing must be conducted. Id. "However, summary 
dismissal may be appropriate even where the State does not controvert the applicant's evidence 
because the court is not required to accept either the applicant's mere conclusory allegations, 
unsupported by admissible evidence, or the applicant's conclusions of law." Id. "When an action is 
to be tried before the court without a jury, the judge is not constrained to draw inferences in favor of 
the party opposing a motion for summary judgment but rather the trial judge is free to arrive at the 
most probable inferences to be drawn from uncontroverted evidentiary facts." State v. Yakovac, 145 
Idaho 437,443, 180 P.3d 476,482 (2008). 
In its Notice of Intent to dismiss, this Court set forth its reasons for dismissing Claims A, C 
and D of Petitioner's Petition. As previously stated, the documents submitted by the Petitioner in 
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response to the Notice of Intent to Dismiss are not responsive, and are not supported by any 
admissible evidence. Rather, in his Objection to Summary Dismissal, the Petitioner merely restates 
the same arguments he made before, and argues in conclusory fashion that he has raised genuine 
issues of material fact and the Court should conduct an evidentiary hearing. Such conclusory 
allegations fail to persuade this Court that Petitioner is entitled to an evidentiary hearing. The failure 
of Petitioner's Objection to Summary Dismissal to create a genuine issue of material fact with regard 
to Claims A, C and D, are each discussed in turn. 
L Claim A. 
Petitioner first reargues that there is no valid reason to dismiss his Petition on procedural 
grounds without allowing Petitioner adequate time to investigate and submit appropriate evidence in 
support of the Petition. As stated in the Court's Notice of Intent to Dismiss, affidavits, records, or 
other evidence supporting the allegations of a Petition for Post-Conviction Relief must be attached to 
the petition, or the petition must recite why they are not attached. LC. § 19-4903. Based on these 
statutory requirements, the Idaho Supreme Court has held that "[t]he application must present or be 
accompanied by admissible evidence supporting its allegations, or the application will be subject to 
dismissal." State v. Payne, 146 Idaho 548, 561, 199 P.3d 123, 136 (2008) (citing LC.§ 19-4903). 
Petitioner's Petition was not supported by any admissible evidence, and belated attempts to cure a 
pleading defect under the UPCPA are not effective. See Fields v. State, 155 Idaho 532, 536-37, 314 
P.3d 587, 591-92 (2013) (holding that a petitioner cannot submit supplemental evidence to cure 
defects in the attachments to his petition). Because Petitioner failed to support his Petition with any 
admissible evidence, his petition is therefore subject to summary dismissal. 
Petitioner next argues that, as an incarcerated person, he should be entitled to appropriate time 
to develop and present his case in support of his Petition, and that liberal amendments of pleadings 
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should be favored by the Court. Petitioner correctly states that, pursuant to Idaho Rule of Civil 
Procedure 15(a), an amended pleading may be filed by a party as a matter of course before a 
responsive pleading is filed. I.R.C.P. 15(a). However, Petitioner makes his motion to amend the 
Petition for the first time only in his Objection to Summary Dismissal. Petitioner could have moved 
to amend the Petition at the times, or soon after, exhibits were filed, but does so now, for the first 
time, only after the Court has given notice of its intent to dismiss Claim A. Petitioner fails to 
recognize that 1.R.C.P. 15(a) is not designed, nor was it envisioned, to provide a vehicle to cure a 
post-conviction claim which a court has already determined to lack merit. Petitioner has cited no 
authority in the post-conviction context which allows a Rule 15 motion to amend as an appropriate 
response to a Notice of Intent to Dismiss, and this Court is unaware of any such authority. Petitioner 
also has not cited, and the Court, in its own search, has not found, a case which supports the 
proposition that a court should consider exhibits filed after a petition for post-conviction relief has 
been filed, as well as the petition itself, together, as an amended petition. To the contrary, a petition 
for post-conviction relief must present or be accompanied by admissible evidence supporting its 
allegations, or the petition will be subject to dismissal, and belated attempts to cure a pleading defect 
under the UPCPA are not effective. State v. Payne, 146 Idaho 548,561, 199 P.3d 123, 136 (2008) 
(citing LC.§ 19-4903); see also Fields v. State, 155 Idaho 532, 536-37, 314 P.3d 587, 591-92 (2013) 
(holding that a petitioner cannot submit supplemental evidence to cure defects in the attachments to 
his petition). For that reason, the Court, in a careful exercise of discretion, will not consider the 
Petition, with exhibits, as an amended petition, as Petitioner requests. 
Petitioner then reargues that the merits of Claim A are supported by the four-page affidavit of 
Dr. Greg Hampikian, filed on April 8, 2014, which refers to DNA testing techniques which were 
unavailable at the time of trial. However, as stated in the Court's Notice oflntent to Dismiss, Dr. 
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Hampikian's affidavit failed to make an unqualified statement that the DNA testing now sought by 
the Petitioner was not available at the time of his trial. Rather, Dr. Hampikian's affidavit states only 
that "[m]any of the procedures to detect touch DNA were developed and came to wide attention 
between 2007-2012." The trial in this matter occurred in 2008 and the Petitioner has not identified 
which of the "many" procedures to detect touch DNA he wishes to use, and when such technology 
was developed. A general reference to touch DNA procedures which were "developed and came to 
wide attention between 2007-2012" is not support for the proposition that the particular (but 
unidentified) technology or specific tests, which the Petitioner now wishes to employ were not 
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available at the time of trial in 2008. Further, Dr. Hampikian's statement that certain DNA testing 
procedures which were available in 2008 "are dramatically better today" is not sufficient to meet the 
requirements of LC.§ 19-4902(b). For that reason, Claim A must be dismissed. 
The next argument in Petitioner's Objection to Summary Dismissal is that counsel for 
Petitioner was unable to secure the services of Dr. Hampikian and provide a supplemental affidavit in 
the time allowed to respond to the Court's Notice of Intent to Dismiss. On August 18, 2014, 
Petitioner filed a Motion to Enlarge Time to Reply to Notice oflntent to Dismiss. In the Court's 
denial of Petitioner's Motion to Enlarge Time to Reply to Notice oflntent to Dismiss, the Court 
stated that counsel for Petitioner was granted two prior Motions to Enlarge Time for extensions 
totaling more than ten weeks. The Court further noted that Petitioner's Motion to Enlarge Time to 
Reply to Notice of Intent to Dismiss was filed only two days before the deadline to establish a 
genuine issue of material fact for Claims A, C and D. Given the entire history of this Petition, and th 
underlying case tried in 2008, there has been more than ample time, before and after this Petition was 
filed on April 4, 2014, to retain any necessary experts, including Dr. Hampikian, in support of 
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Petitioner's Petition. Accordingly, this Court is unpersuaded that Petitioner should be allowed further 
time in which to secure experts in support of Petitioner's Petition. 
Petitioner next reargues that new scientific evidence produced by further DNA testing would 
be exculpatory, and not cumulative to evidence produced at trial. Petitioner argues further that the 
State's theory of the case at trial was that Petitioner was the initial aggressor, using his own weapon 
in the commission of the robbery, burglary, and aggravated battery, and that new DNA evidence, 
showing victim Ryan Lowe's fingerprints on the inside of the gun, will undermine the State's theory. 
However, as discussed in the Court's Notice of Intent to Dismiss, evidence was introduced at trial 
that Mr. Lowe's fingerprint was found inside the handgun, on the magazine clip. Evidence that Mr. 
Lowe's DNA was also inside the handgun would be merely cumulative. Further, even if evidence 
that Mr. Lowe touched the bullets or spent casings were not cumulative to evidence that Mr. Lowe 
touched a portion of the magazine which was inside the handgun, such evidence would not be 
exculpatory because the State did not allege any facts involving use of the handgun in connection 
with the Robbery or Burglary counts. 
Additionally, the Aggravated Battery was accomplished by striking Mr. Lowe in the head 
with the handgun. The ownership of the gun is not determinative of, or relevant to, the jury's finding 
that the Petitioner struck the victim in the head with the gun. In connection with the Unlawful 
Possession of a Firearm charge, the jury found that the Petitioner was in possession of the firearm. 
The jury was not required to find that the Petitioner was also the owner of the firearm which he 
possessed. Even if the jury believed the Petitioner's testimony that the gun did not belong to him and 
that he took it from Mr. Lowe during the altercation, the jury could still have returned guilty verdicts 
for each of the crimes alleged. Thus, the testing proposed by the Petitioner does not have the 
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scientific potential to produce new, noncumulative evidence which would show that it is more 
probable than not that the Petitioner is innocent of any of the crimes for which he was committed. 
II. Claim C. 
Regarding Claim C, Petitioner's Objection to Summary Dismissal reargues that the State did 
not disclose exculpatory crime scene photographs to the defense during the discovery process. 
However, as discussed in the Court's Notice of Intent to Dismiss, Petitioner's allegation that the State 
has not released all crime scene photographs, is a bare allegation which is not based upon personal 
knowledge and not supported by any admissible evidence. Because this claim is a bare allegation 
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unsupported by admissible evidence, it is subject to summary dismissal. Idaho Code§ 19-4903; 
LaBelle v. State, 130 Idaho 115, 117, 937 P.2d 427, 429 (Ct. App. 1997). 
Further, even if Petitioner's allegation that the State is withholding a crime scene photograph 
showing a brick were supported by admissible evidence, the Petitioner has not shown how ( or even 
alleged that) he has been prejudiced. At trial, the jury was shown a photograph of the driveway in 
which the Aggravated Battery occurred, and which photograph depicted bricks or possible brick 
fragments in the area of the driveway. See State's Exhibit 11. The Petitioner testified at trial that he 
hit the victim in the head with a brick, and that he did not hit the victim in the head with the handgun. 
The evidence submitted to the jury in this case included photographs which showed full bricks and 
which also showed what could be pieces of brick in the vicinity of the crime scene. Yet the jury still 
determined, based on the evidence submitted to it, that the Aggravated Battery was accomplished by 
Petitioner striking Mr. Lowe in the head with the handgun. Accordingly, Petitioner has failed to 
show that the State's alleged failure to produce further pictures depicting a brick was prejudicial, 
even assuming that such evidence was exculpatory and that it was withheld. 
III. Claim D. 
MEMORANDUM DECISION AND ORDER - Page 8 
000375
1 
2 
3 
4 
5 
6 
7 
8 
.. 
In regard to Claim D, Petitioner's Objection to Summary Dismissal again proffers the same 
argument set forth in his original Petition, that a conversation outlined in an affidavit produced by 
Justin Loera is new evidence which directly rebuts and impeaches the testimony of the State's key 
witness, Ryan Lowe. As discussed more fully in the Court's Notice oflntent to Dismiss, the content 
of Mr. Loera's affidavit does not satisfy the factors, enumerated by the Idaho Supreme Court in 
Johnson v. State, 156 Idaho 7, _, 319 P.3d 491,496 (2014), which are required to succeed on a 
newly discovered evidence claim. The premise of Mr. Loera's affidavit is that Ryan Lowe was hit in 
the head with a brick, rather than a handgun, and that Petitioner did not arrive at the crime scene with 
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a gun. The Petitioner testified at trial that he hit the victim in the head with a brick, and that he did 
not hit the victim in the head with the handgun. Accordingly, this Court finds that the Loera affidavit 
evidence is not material, and in any event is merely cumulative to the Petitioner's own testimony at 
trial that he hit Ryan Lowe on the head with a brick and that it was Mr. Lowe who was in possession 
of the handgun until the Petitioner took it away from him. The Court is also not persuaded that 
Petitioner's statement, that he was unaware of this evidence until after trial through no fault of his 
own, is sufficient to overcome Petitioner's burden to show that the failure to learn of this evidence 
was due to no lack of diligence on Petitioner's part. 
For the foregoing reasons, even considering the Petitioner's Objection to Summary 
Dismissal filed in response to the Notice of Intent to Dismiss, this Court cannot determine that 
there is any new admissible evidence, or any fact previously overlooked by this Court in its 
Notice of Intent to Dismiss this case. The Petitioner has failed to address the shortcomings in 
his Petition, which this Court noted in detail in its Notice of Intent to Dismiss. Pursuant to LC. 
§ 19-4906(b ), this Court, in a careful exercise of its discretion, shall dismiss Claims A, C and 
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D of Petitioner's Petition for Post-Conviction Relief, on the grounds and for the reasons set 
forth herein and in this Court's Notice of Intent to Dismiss filed July 31, 2014. 
CONCLUSION 
On the basis of the petition for post-conviction relief and the present record, this Court is 
satisfied that Petitioner is not entitled to post-conviction relief with regard to Claims A, C and D, and 
that no purpose would be served by any further proceedings regarding those claims. The Court finds 
there is no genuine issue of material fact and that the State is entitled to dismissal as a matter of law 
with regard to Claims A, C and D. The Petition for Post-Conviction Relief is DISMISSED with 
prejudice with regard to Claims A, C and D. Respondent State shall submit a form of judgment 
consistent with the requirements ofl.R.C.P. 54(a). AND IT IS SO ORDERED. 
Dated this 2.Z~ay of ~ , 2014. 
THO~f.NE\TILLE 
District Judge 
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DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No.: CV PC 14 0006808 
OBJECTION TO SUMMARY 
DISMISSAL (2nd NOTICE OF 
OF INTENT TO DISMISS) 
COMES NOW JOSHUA MCGIBONEY, Petitioner, by and through counsel of 
record, and hereby objects to summary dismissal of claim B for the reasons set forth 
herein. 
Oral argument is requested. 
PROCEDURAL BACKGROUND 
Petitioner is currently incarcerated and serving five concurrent terms as follows: 
Life imprisonment with fifteen years fixed for Robbery; thirty years with fifteen fixed for 
Aggravated Battery; twenty five years with fifteen fixed for Burglary and five years fo1· 
t11e Unlawful Possession charge. The matter was appealed and remanded for further 
proceedings. The District Court entered a memorandum decision on April S, 2013. No 
further appeal was filed. This is the first petition for post conviction relief. 
The Petitione1· filed his verified prose petition on April 4, 2014 and requested 
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appointment of counsel. The Petitioner subsequently filed the affidavit of Greg 
Hampikian (Exhibit B), on April 8, 2014, the Injury Reports (Exhibit F) on April 11, 
2104, the affidavit of Justin Loera (Exhibit N) on April 14, 2014, and the pages from the 
criminalist analysis report of Bridget Kinney (Exhibit Q attached to the Motion and 
Memorandum for Permission to Conduct Discovery) on July 31, 2014. With the 
exception of exhibit Q, all exhibits were filed with the court before the State of Idaho 
filed any answer in this case. 
The case involves a robbery, aggravated battery, and burglary with the use of a 
gun. The defense of the case centers on the claim that the alleged victim attacked the 
defendant with a gun, causing the defendant to defend himself. 
The defendant claims that key forensic evidence exits to impeach and rebut the 
claims of the victim Ryan Lowe and David Bergeson as to the ownership and control of 
the gun. Specifically, the Petitioner contends there is substantial compelling evidence 
that was not presented at trial due to the ineffective assistance of his trial attorney. The 
Petitioner delineates his ineffective assistance of counsel claims as Claim B of the 
Verified Petition for Post Conviction Relief. 
GENERAL STANDARDS OF REVIEW IN POST CONVICTION 
An application for post-conviction relief initiates a separate proceeding 
that is civil in nature. State v. Bear shield, 104 Idaho 676, 662 P.2d 548 (1983). The 
petitioner bears the burden of proving by a preponderance of evidence the 
allegations upon which his request for relief is based. Russell v. State, 118 Idaho 
65, 794 P.2d 654 (Ct. App. 1990); Pierce v. State, 109 Idaho 1018, 712 P.2d 719 (Ct. 
App.1985). 
An application for relief is not a substitute for appeal. I.C. 19-4901. The 
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Petitioner may not challenge the courts abuse of discretion in these proceedings. 
Summary dismissal of a petition for post conviction relief is the 
procedural equivalent of summary judgment under I.R.C.P. 56. Charboneau v. 
State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004). On review, the task of this 
Court "is to determine whether the appellant has alleged facts in his petition that 
if true, would entitle him to relief." Id. A court is required to accept the 
petitioner's unrebutted allegations as true, but need not accept the petitioner's 
conclusions. Saykhamchone v. State, 127 Idaho 319,321,900 P.2d 795,797 (1995). 
An application for post-conviction relief is civil in nature. Gilpin-Grubb 
v. State, 138 Idaho 76, 79-80, 57 P.3d 787, 790-91 (2002). Like a plaintiff in a civil 
action, the applicant for post-conviction relief must prove by a preponderance of 
evidence the allegations upon which the application for post-conviction relief is 
based. Id. The court may swnmarily dismiss a petition for relief when the court is 
satisfied the applicant is not entitled to relief and no purpose would be served by 
further proceedings. LC. § 19-4906(b ). However, disposition on the pleadings and 
record is not proper if there exists a material issue of fact. Id. If genuine issues of 
material fact exist that would entitle the applicant to relief, if resolved in the 
applicant's favor, summary disposition is improper and an evidentiary hearing 
must be conducted. Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739 (1998) 
(citations omitted). Baldwin v. State, 145 Idaho 148, 177 P.3d 362 (2008). 
With regard to the performance of trial counsel in protecting his right to 
appeal, the right to representation by counsel afforded by the Sixth Amendment 
to the United States Constitution includes the right to be represented by 
reasonably competent counsel in an adequate fashion. Strickland v. Washington, 
466 U.S. 668, 685 (1984); Aragon v. State, 114 Idaho 758, 760 P.2d 1174 (1988). It 
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means that an accused is entitled to the reasonably competent assistance of a 
diligent, conscientious advocate. State v. Tucker, 97 Idaho 4, 8, 539 P.2d 556, 560 
(1975). 
An applicant who alleges ineffective assistance of counsel must meet a 
two-level test. The applicant must prove, first, that counsel's performance was 
deficient and, second, that the applicant was prejudiced by the deficiency. 
Strickland, 466 U.S. at 687. To establish that counsel's representation has been so 
deficient as to render it ineffective, the petitioner must show that counsel's 
performance fell below a standard of "competence demanded of attorneys in 
criminal cases." Strickland, 466 U.S. at 687. The petitioner must overcome a 
presumption that counsel was competent. 
LEGAL AUTHORITY AND ARGUMENT IN REPLY TO THE COURT'S 
NOTICE OF INTENT TO DISMISS. 
ClaimB. 
The court has now dismissed Claims A, C and D, leaving Claim B subject the 
com1's Second Notice of Intent to Dismiss, filed August 7, 2014. This objection and 
reply addresses remaining issues outlined in Claim B. 
In replying to the Second Notice of Intent to Dismiss, Petitioner declines to 
address each paragraph of Claim B as a separate and distinct claim for relief because the 
claims may be closely related and may be cumulative in the effect in denying the 
Petitioner a fair trial. Under the cumulative error doctrine, the Petitioner is entitled to 
analysis as to whether the errors, as a whole, deprived him of due process of law, even if 
an individual error is not deemed to be reversible. Under the doctrine of cumulative 
error, a series of errors, harmless in and of themselves, may in the aggregate 
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show the absence of a fair trial. State v. Martinez, 125 Idaho 445, 453, 872 P.2d 708, 
716 (1994). However, a necessary predicate to the application of the doctrine is a 
finding of more than one error. See State v. Hawkins, 131 Idaho 396,407, 958 P.2d 
22, 33 (Ct.App.1998). Cumulative error doctrine can be applied in direct appeals 
and post conviction proceedings. Dunlap v. State, 141 Idaho 50, 106 P.3d 376 
(2004). The Petitioner claims he was denied a fair trial due to the ineffective 
assistance of counsel as outlined in Claim B of his Verified Petition. 
To the extent possible, Petitioner will respond to the Second Notice of 
Intent to Dismiss in the same order as the court has outlined. 
The central claim of the Petitioner is that that the defense attorney's 
performance at trial was deficient and prejudiced the Petitioner because he was 
convicted of crimes that he did not commit. The prejudice resulted from the 
failure to call witness, present expert testimony, and effectively challenge the 
State's theory of the case as to the ownership and control of the gun. 
With regard to paragraph 33, the petitioner claims his attorney failed to 
present evidence that biological evidence would have been on the gun had it 
been used as a club. While the defense established that there was no such 
evidence on the gun, and suggested in argument that this seemed unusual, the 
defense presented no expert testimony that a gun used as a club while striking 
someone in the head would likely have biological evidence on the gun. 
In paragraph 34, Petitioner asserts that his attorney failed to call Travis 
.Williams as a witness. This is true. Travis Williams was not called by the 
defense. Travis Williams was an eyewitness that described a series of events 
differently from the witnesses called by the State. He describes the perpetrator 
"as the kid pulled a gun on the kid walking away and fired a shot." Statement of 
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Travis Williams. This is a very different description of the event then what the 
jury heard at trial. . The jury should have heard from this witness. Travis 
Williams' testimony lends support to the theory that the Petitioner was first fired 
upon by someone else from the house. 
In paragraph 36, the Petitioner alleges that there is evidence that the gun 
involved was sold by Buckhorn Pawn. Petitioner alleges that this may be true 
and asks the court for permission to subpoena the records of Buckhorn Pawn 
because his original trial attorney failed to do so. The Petitioner filed a motion to 
conduct civil discovery that has presently been denied by the court. The 
Petitioner asks the court to reconsider this motion and grant leave to conduct 
discovery. This would include a subpoena for records for Buckhorn Pawn. 
In paragraphs 38 - 39, Petitioner contends his attorney was deficient in 
failing to provide expert testimony regarding the positioning of the fingerprint 
on the clip. Ron Ker husky has provided an expert affidavit in support of this 
claim. His opinion is that the fingerprint was placed on the clip when Mr. Lowe 
loaded the clip. This expert opinion is unchallenged and adds significant weight 
to the defense theory that Mr. Lowe was the likely owner of the gun. If Mr. 
Lowe was the owner of the gun, it is unlikely that Petitioner first attacked Mr. 
Lowe with this gun. 
In paragraphs 41- 42, Petitioner contends his attorney was deficient in 
failing to provide expert testimony regarding the positioning of the fingerprint 
on the clip. Don Cameron has provided an expert affidavit in support of this 
claim. His opinion is that is impossible to place a thumbprint on the interior clip 
of the gun when the clip is placed inside the gun. This expert opinion is 
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unchallenged and adds significant weight to the defense theory that Mr. Lowe 
was the likely owner of the gun. 
With regard to paragraphs, 43 - 47, the Petitioner relies upon the verified 
petition to support these claims. Petitioner asserts that these errors contributed to 
his wrongful conviction. 
With regard to paragraph 48 - 49 which refer to medical evidence 
documenting injuries, to Petitioner's hands, the Petitioner filed everything that 
he had in his possession at the time of filing. While it is true that he filed Exhibit 
Flater on April 11, 2014, the State of Idaho had not answered and there is no 
resulting prejudice in allowing consideration of the Exhibit F, which is 
incorporated by reference. With regard to the merits of paragraphs 48 and 49, 
the Petitioner claims his attorney presented no corroborating evidence or 
witnesses from the emergency room in support of his claim that he was the 
victim of an attack, not the attacker. This was deficient performance of counsel, 
as alleged. 
With regard to paragraph 50, and Exhibit G, this once again is offered in 
support of the claim that Petitioner's attorney did not present any medical 
evidence in support of the Petitioner's theory of the case. While cross-
examination was conducted, and defense counsel argued that Petitioner was 
attacked, counsel did not effectively present corroborative evidence that tends to 
prove that Ryan Lowe was the attacker. 
. In reply to the court's notice of intent to dismiss paragraphs 52 and 53, the 
Petitioner relies upon the Verified Petition for Relief. No objection was lodged to 
jury instructions creating a mandatory presumption that a firearm is a "deadly 
weapon" for purposes of the aggravated battery charge even when it was used as 
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club and not a firearm. 
In paragraph 55, the Petitioner references a letter, Exhibit I, in which the 
State of Idaho disclosed a potential witness that had knowledge of, or was 
present at the scene of the crime. Specifically, the letter between the prosecutor 
and defense counsel identifies a woman named "Brooke" that may have had a 
relationship with the victin_i, Ryan Lowe. Brooke may have been at Ryan's house 
earlier in the night and may have had some knowledge of the events of the night. 
Petitioner has alleged that his attorney did not even disclose the existence of this 
witness until after the trial. 
In paragraphs 59- 61, the Petitioner discloses an affidavit from Bridget 
Kinney of the BPD that was again not disclosed until after trial. While it is true 
that the Petitioner's counsel did cross examine Ms. Kinney at trail and 
established the print belonged to Ryan Lowe, the Petitioner offers this evidence 
to show the lack of due diligence by counsel at trial. 
In reply to paragraphs 62 - 67, Petitioner relies upon the allegations 
contained in Verified Petition to demonstrate the lack of effective representation 
by his attorney. 
In paragraphs 68 - 70, Petitioner identifies witnesses Holloway and Lusk, 
parties with information pertaining to the events of the evening. Neither party 
was contacted or interviewed by the defense in anticipation of trial. 
In paragraphs 71 - 85 detail the Petitioner's claims that counsel did not 
provide effective assistance at trial in cross-examining witnesses, presenting any 
expert testimony or challenging the State's case. The Petitioner relies upon the 
allegations contained in his verified petition in support of this claim of ineffective 
assistance of counsel, and argues additionally that such errors violated his right 
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to due process of law under the cumulative error doctrine. 
Conclusion. 
Petitioner has identified experts Robert Kerchusky and Don Cameron that 
could have offered substantial non-cumulative evidence regarding the placement 
of the fingerprint on the gun clip. This evidence tends to prove that the 
defendant was attacked by Ryan Lowe and forced to defend himself in the 
struggle. Petitioner identifies Travis Williams, Justin Loera, Brooke Holloway, 
~nd Darby Lusk as other potential trial witnesses that were never interviewed or 
called by the defense. Travis Williams and Justin Loera, in particular, provide 
additional admissible non-cumulative evidence contradicting the key state's 
witnesses. 
Petitioner contends that there was a complete breakdown in attorney 
client relations with his attorney and that his theory of the defense was 
abandoned or not effectively pursued at trial. The Petitioner outlines his 
unrebutted allegations in great detail in this petition. The Petitioner has fairly 
stated his claims of ineffective assistance of counsel. This matter should be set for 
evidentiary proceeding. 
Dated this Z(.rzfl&ay of August, 2014. 
~~ 
Joseph L. Ellsworth 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
I hereby certify that on the _Zlf!Khy of August, 2014, I served a true and 
correct copy of the within and foregoing document by the method indicated 
below and addressed to the following: 
Ada County Prosecuting Attorney 
Third Floor, Room 366 
200 W. Front Street 
Boise, ID 83702 
[ ] JJ.S. Mail [ -r Facsimile 
[ ] Hand Delivery 
Jose 
Attorney for Petitioner 
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GREG H. BOWER 
Ada County Prosecuting Attorney 
R. Scott Bandy 
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AUG 2 6 2014 
CHRISTOPHER D. RICH, Clerk 
By JANET ELLIS 
DEPUTY 
- - Deputy Prosecuting Attorney .... · 
Idaho State Bar No. 6032 
cV 
200 West Front Street Room 3191 
Boise, ID 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE.FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
THE STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_________ ) 
Case No. CV-PC-2014-06808 
JUDGMENT OF DISMISSAL 
JUDGMENT IS ENTERED AS FOLLOWS: Claims A, C and D of Petition for 
Post-Conviction Relief is DISMISSED with prejudice . 
. AND IT IS SO ORDERED . 
. _DATED this ~day of August_,2014. 
Thomas ~eville 
District Judge 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DI:,ST:;;RI;C;,T~O;Fiii:ri" __ -r-
NO. , (} FILED 
THE STATE OF IDAHO, IN AND FOR THE COUNT°t-5 P.M.----t"'"-
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Res ondent. 
SEP - 4 2014 
CHRISTOPHER D. RICH, Cl rk 
By JANET ELLIS 
DEPUTY 
Case No. CV-PC-2014-0006808 
MEMORANDUM DECISION 
AND ORDER OF DISMISSAL OF 
CLAIM B OF PETITION FOR POST-
CONVICTION RELIEF 
INTRODUCTION 
This action under the Uniform Post Conviction Procedure Act, Idaho Code Sections 19-4901 
through 19-4911, is presently before the Court on Joshua McGiboney's Verified Petition for Post-
Conviction Relief filed April 4, 2014. On August 7, 2014, this Court filed a Memorandum Decision 
and Second Notice of Intent to Dismiss (hereinafter "Notice of Intent to Dismiss") Petitioner's 
Petition for Post-Conviction Relief, allowing the Petitioner twenty (20) days in which to respond. 
The Court hereby incorporates by reference its Notice oflntent to Dismiss filed August 7, 2014, and 
its Memorandum Decision and Order of Dismissal of Claims A, C and D of Petition for Post-
Conviction Relief filed August 22, 2014, as if set forth fully herein. 
On July 31, 2014, Petitioner filed a Motion in Support of Permission to Conduct Civil 
Discovery and Memorandum in Support of Permission to Conduct Civil Discovery. On August 18, 
2014, Petitioner filed a Motion to Enlarge Time to Reply to Notice of Intent to Dismiss. On August 
19, 2014, the Court DEN1ED Petitioner's Motion to Enlarge Time to Reply to Notice of Intent to 
26 
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Dismiss, stating that Counsel for Petitioner had been granted two prior Motions to Enlarge Time for 
extensions totaling more than ten weeks. 
On August 26, 2014, Petitioner filed an Objection to Summary Dismissal (2nd Notice of 
Intent to Dismiss) (hereinafter "Objection to Summary Dismissal"). The Court has considered 
Petitioner's Objection to Summary Dismissal, Motion in Support of Permission to Conduct Civil 
Discovery, and Memorandum in Support of Permission to Conduct Civil Discovery. In those 
documents, the Petitioner does not address the reasons for dismissal set forth in this Court's Notice 
of Intent to Dismiss. Rather, the Petitioner simply repeats his arguments made in the original 
Petition, and fails to support those arguments with any admissible evidence. In short, Petitioner 
does not address the shortcomings in his Petition, which this Court noted in detail in its Notice of 
Intent to Dismiss. On the basis of the Petition for Post-Conviction Relief, successive motions and 
memoranda in support, and the present record, this Court finds that there is no genuine issue of 
material fact, and that the State is entitled to dismissal as a matter oflaw. 
DISCUSSION 
A petition for post-conviction relief is a special proceeding that is civil in nature; it is a 
proceeding entirely new and independent from the criminal action which led to the conviction. 
Peltier v. State, 119 Idaho 454,808 P.2d 373 (1991); Matthews v. State, 130 Idaho 39,936 P.2d 682 
(Ct. App. 1997). The applicant in a post-conviction case has the burden of proving, by a 
preponderance of the evidence, the allegations which the applicant contends entitle the applicant to 
relief. Idaho Crim. R. 57(c); Stuart v. State, 118 Idaho 865, 801 P.2d 1216 (1990). An application 
for post-conviction relief differs from a complaint in an ordinary civil action because it must contain 
more than a "short and plain statement of the claim" that would suffice for a complaint under Rule 
8( a)(l) of the Idaho Rules of Civil Procedure. Rather, an application for post-conviction relief must 
be verified with respect to facts within the personal knowledge of the applicant and affidavits, 
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records or other evidence supporting its application must be attached, or the application must state 
why such supporting evidence is not included with the application. Idaho Code§ 19-4903; LaBelle 
v. State, 130 Idaho 115, 117, 937 P.2d 427, 429 (Ct. App. 1997). In other words, the application 
must present or be accompanied by admissible evidence supporting its allegations or the application 
will be subject to dismissal. Id. Bare and conclusory allegations, unsubstantiated by any facts, are 
inadequate to entitle an applicant to an evidentiary hearing. Id. at 121, 937 P.2d at 433; Nguyen v. 
State, 126 Idaho 494,887 P.2d 39 (Ct. App. 1994). 
Idaho Code § 19-4906 authorizes summary dismissal of an application for post-conviction 
relief, either pursuant to the motion of a party or upon the trial court's own initiative. Summary 
dismissal of an application is the procedural equivalent of summary judgment under I.R.C.P. 56. 
"Summary dismissal is permissible only when the applicant's evidence has raised no genuine issue 
of material fact that, if resolved in the applicant's favor, would entitle the applicant to the relief 
requested." State v. Payne, 146 Idaho 548, 561, 199 P.3d 123, 136 (2008). When a genuine issue 
of material fact is shown to exist, an evidentiary hearing must be conducted. Id. "However, 
summary dismissal may be appropriate even where the State does not controvert the applicant's 
evidence because the court is not required to accept either the applicant's mere conclusory 
allegations, unsupported by admissible evidence, or the applicant's conclusions oflaw." Id. "When 
an action is to be tried before the court without a jury, the judge is not constrained to draw 
inferences in favor of the party opposing a motion for summary judgment but rather the trial judge is 
free to arrive at the most probable inferences to be drawn from uncontroverted evidentiary facts." 
State v. Yakovac, 145 Idaho 437,443, 180 P.3d 476,482 (2008). Claims may be summarily 
dismissed if the petitioner's allegations are clearly disproven by the record of the criminal 
proceedings, if the petitioner has not presented evidence making a prima facie case as to each 
essential element of the claims, or if the petitioner's allegations do not justify relief as a matter of 
MEMORANDUM DECISION AND ORDER OF DISMISSAL - PAGE 3 
000392
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
law. Kelly v. State, 149 Idaho 517,521,236 P.3d 1277, 1281 (2010); McKay v. State, 148 Idaho 
567,570,225 P.3d 700, 703 (2010); DeRushe v. State, 146 Idaho 599,603,200 P.3d 1148, 1152 
(2009); Charboneau v. State, 144 Idaho 900, 903, 174 P.3d 870, 873 (2007); Berg v. State, 131 
Idaho 517,518,960 P.2d 738, 739 (1998). 
In its Notice of Intent to Dismiss, this Court set forth its reasons for dismissing Claim B of 
Petitioner's Petition. As previously stated, the documents submitted by Petitioner in response to the 
Notice of intent to dismiss are not responsive, and are not supported by any admissible evidence. 
Rather, in his Objection to Summary Dismissal, the Petitioner merely restates the same arguments 
he made before, and argues in conclusory fashion that he has raised genuine issues of material fact 
and the Court should conduct an evidentiary hearing. Such conclusory allegations fail to persuade 
this Court that Petitioner is entitled to an evidentiary hearing. The failure of Petitioner's Objection 
to Summary Dismissal to create a genuine issue of material fact with regard to Claim B is discussed 
in .detail below. 
I. ClaimB. 
In Claim B, the Petitioner alleged numerous instances of what he claimed to be ineffective 
assistance of counsel. Idaho appellate courts have adopted the two-prong test set forth in Strickland 
to evaluate whether a criminal defendant received effective assistance of counsel. State v. Dunlap, 
155 Idaho 345, _, 313 P.3d 1, 39 (2013) (citing Strickland v. Washington, 466 U.S. 668, 687 
(1984)). In Dunlap, the Idaho Supreme Court articulated the application of the Strickland two-
prong test to motions for summary dismissal as follows: 
In order to survive a motion for summary dismissal, post-conviction relief claims based upon 
ineffective assistance of counsel must establish the existence of material issues of fact as to 
whether: (1) counsel's performance was deficient, and (2) that deficiency prejudiced 
appellant's case. To prove deficient performance, the appellant must show the attorney's 
representation fell below an objective standard of reasonableness. To demonstrate prejudice, 
the appellant must show a reasonable probability that, but for the attorney's deficient 
performance, the outcome of the trial would have been different. A reasonable probability is 
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a probability sufficient to undermine confidence in the outcome. This requires a substantial, 
not just conceivable, likelihood of a different result. 
[A petitioner] must also overcome a strong presumption that trial counsel was competent 
and that trial tactics were based on sound legal strategy. A fair assessment of attorney 
performance requires that every effort be made to eliminate the distorting effects of 
hindsight, to reconstruct the circumstances of counsel's challenged conduct, and to evaluate 
the conduct from counsel's perspective at the time. Thus, strategic decisions are virtually 
unchallengeable if made after a thorough investigation of the law and facts relevant to 
plausible options. Decisions made after less than complete investigation are still reasonable 
to the extent that reasonable professional judgments support the limitations on investigation. 
Counsel is permitted to develop a strategy that was reasonable at the time and may balance 
limited resources in accord with effective trial tactics and strategies. 
Id. (internal quotations and citations omitted). In Harrington v. Richter, 562 U.S._ (2011), the 
United States Supreme Court further discussed Strickland's "most deferential" standard for 
reviewing an attorney's performance, and the "scrupulous care" which must be taken to apply the 
standard: 
Surmounting Strickland's high bar is never an easy task. An ineffective-assistance claim can 
function as a way to escape rules of waiver and forfeiture and raise issues not presented at 
trial, and so the Strickland standard must be applied with scrupulous care, lest intrusive post-
trial inquiry threaten the integrity of the very adversary process the right to counsel is meant 
to serve .... [T]he standard for judging counsel's representation is a most deferential one. 
Unlike a later reviewing court, the attorney observed the relevant proceedings, knew of 
materials outside the record, and interacted with the client, with opposing counsel, and with 
the judge. It is all too tempting to second-guess counsel's assistance after conviction or 
adverse sentence. 
Id. at 788 (internal quotations and citations omitted). 
Each of the allegations of ineffective assistance of counsel which together comprise claim B 
must be dismissed as the Petitioner has failed to raise a genuine issue of material fact with regard to 
prejudice in connection with any of his allegations. The Petitioner stated in conclusory fashion at 
Petition ,r 32 that "Defense counsel's performance at trial was deficient and prejudiced the 
Petitioner." However, the Petitioner failed to present any evidence regarding prejudice, and failed 
to even explain what the prejudice might have been which he attributed to each of his numerous 
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claims. For that reason, the State's Motion for Summary Dismissal must be granted with regard to 
each of the allegations of ineffective assistance of counsel contained within Claim B of the Petition. 
In addition, the Court will further address each of the separate allegations contained in Petitioner's 
Objection to Summary Dismissal regarding Claim B. 
Initially, Petitioner argues in his Objection to Summary Dismissal, for the first time, that 
under the Cumulative Error Doctrine, a series of errors, harmless in and of themselves, may in the 
aggregate show the absence of a fair trial. However, a necessary predicate to the application of the 
doctrine is a finding of more than one error. State v. Perry, 150 Idaho 209,230,245 P.3d 961,982 
(2010). Further, to obtain relief in the post-conviction context, ''the defendant must further persuade 
the reviewing court that the error was not harmless; i.e., that there is a reasonable possibility that the 
error affected the outcome of the trial." State v. Jackson, 151 Idaho 376,378,256 P.3d 784, 786 
(Ct. App. 2011). Petitioner does not point to which alleged errors, in the aggregate, amount to the 
ineffective assistance of counsel which he alleges, or specifically to how or why such accumulation 
affected the outcome of the trial. As discussed below, this Court is not persuaded that the alleged 
errors of trial counsel in Petitioner's case accumulated to affect the outcome of his trial, or to deny 
him a fair trial. Accordingly, this Court cannot find that the accumulation of the unspecified, 
alleged errors of trial counsel in this case warrant this Court's granting of Petitioner's Petition for 
post-conviction relief. 
In regard to Petition, ,r 33, the Petitioner reargues that "his attorney failed to present 
evidence that biological evidence would have been on the gun had it been used as a club." The 
Petitioner's claim thus implies that a handgun would have necessarily had biological evidence on it 
if it were used to club someone on the head. That implication is not supported by admissible 
25 
evidence. In addition, the Petitioner has not explained why or how he was prejudiced. The record 
26 
in this case shows that on cross examination, the Petitioner's trial counsel asked the State's expert 
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witnesses about whether there was biological evidence on the weapon, and raised the issue again 
during closing argument. After eliciting testimony that there was no such biological evidence 
detected on the weapon, Petitioner's trial counsel argued to the jury that there would have been hair, 
blood, or flesh on the butt of the gun had it been used as a club. Accordingly, this Court is not 
persuaded that Petitioner received ineffective assistance of counsel regarding his trial attorney's 
decision not to present biological evidence with respect to the gun being used as a club. 
In regard to Petition, 134, the Petitioner reargues that it was ineffective assistance of counsel 
to fail to call Travis Williams as a witness. The State had provided the witness statement of Mr. 
Williams in discovery, and the statement is attached to the Petition as Exhibit C. The Petitioner has 
not shown that it was deficient performance not to call Mr. Williams, nor has the Petitioner shown 
that he was prejudiced by trial counsel's decision not to call Mr. Williams as a witness. The witness 
statement indicates that Mr. Williams would have been able to testify that a "skinny" "white male" 
approximately "6 feet of height" wearing dark clothing "pulled a gun out on the kid walking away 
and fired a shot." This description of the gunman does not necessarily exclude the Petitioner. 
Accordingly, this Court cannot find that it was ineffective assistance of counsel not to call Travis 
Williams as a witness. 
In regard to Petition, 136, the Petitioner reargues that there is evidence that the gun involved 
was sold by Buckhorn Gun and Pawn. In the original Petition, Petitioner alleged that it was 
ineffective assistance of counsel for trial counsel not to "subpoena records from Buckhorn Gun and 
Pawn which, based upon information and belief, would have shown that the pistol could be traced to 
Ryan Lowe or David Bergeson." This claim, which is based solely on "information and belief," is 
nothing more than a bare allegation. There is no admissible evidence attached to the Petition that 
the gun could be traced to the victims, or even that the gun was sold to anyone by Buckhorn Gun 
and Pawn. In addition, there is no evidence that trial counsel should have been aware of the 
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existence of such records, if they do exist. In his Objection to Summary Dismissal, Petitioner asks 
the Court reconsider his Motion in Support of Permission to Conduct Civil Discovery. This Court, 
as explained in its Memorandum Decision and Order of Dismissal of Claims A, C and D of Petition 
for Post-Conviction Relief, has considered Petitioner's Motion in Support of Permission to Conduct 
Civil Discovery, and is not persuaded that any purpose would be served by further civil discovery in 
this case which was tried in 2008. Accordingly, the Court cannot find that it was ineffective 
assistance of counsel for trial counsel not to subpoena records from Buckhorn Gun and Pawn. 
In regard to Petition,~ 38-39, the Petitioner's Objection to Summary Dismissal reargues that 
"his attorney was deficient in failing to provide expert testimony regarding the positioning of the 
fingerprint on the clip." Though unclear from Petitioner's pleadings, it appears that Petitioner is 
rearguing that it was ineffective assistance of counsel not to present evidence from a fingerprint 
expert that "Ryan Lowe's fingerprint on the pistol's magazine could not have been placed on it as he 
described a[t] trial." The Petitioner has not explained how he has been prejudiced by the failure to 
call such a witness, and the record shows that the Petitioner's trial counsel argued to the jury that the 
fingerprint on the pistol magazine inside of the gun must mean that there was a reasonable doubt as 
to whether the Petitioner possessed the handgun. Tr., pp. 1310, 1314. Accordingly, the Court is not 
persuaded that Petitioner received ineffective assistance of counsel in regard to testimony about the 
positioning of Ryan Lowe's fingerprint on the pistol's magazine. 
In regard to Petition,~ 41-42, Petitioner contends that his attorney was deficient in failing to 
provide expert testimony regarding the positioning of the fingerprint on the clip. Petitioner points to 
the affidavit of Don Cameron, claiming the affidavit adds significant weight to the defense theory 
that Mr. Lowe was the likely owner of~e gun. The Court does not have the affidavit of Don 
Cameron before it. Moreover, the Court discussed the issues surrounding ownership of the gun 
extensively in its Memorandum Decision and Order of Dismissal of Claims A, C and D of Petition 
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for Post-Conviction Relief, finding that "even if the jury believed the Petitioner's testimony that the 
gun did not belong to him and that he took it from Mr. Lowe during the altercation, the jury could 
still have returned guilty verdicts for each of the crimes alleged." Accordingly, the Court is not 
persuaded that any purpose would by served by further civil discovery in this case, and based on the 
record, the Court cannot find that it was ineffective assistance of counsel for trial counsel not to 
provide expert testimony regarding the position of the fingerprint on the clip of the handgun. 
In regard to Petition, ,r 43-47, Petitioner's Objection to Summary Dismissal "relies upon the 
verified petition to support these claims," and "asserts that these errors contributed to his wrongful 
conviction." At Petition ,r 43, the Petitioner alleged that it was ineffective assistance of counsel for 
trial counsel not "to request a mistrial when Detective Mark Ayotte testified in front of the jury that 
petitioner was represented by a public defender during execution of the warrant of detention." A 
review of the record shows that on direct examination, the following exchange occurred: 
Q: Okay. And, again, was his attorney present during this time? 
A. A representative of the Public Defender's Office was there. 
16 
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Tr., p. 931. Following that exchange, this Court quickly took a brief recess. Outside the presence of 
the jury, this Court asked that, going forward, the parties not refer to the Petitioner's attorney at the 
time of the execution of the warrant of detention as a public defender. The request was what this 
Court termed "a prophylactic move." Tr., p. 934. The parties agreed and the issue did not arise 
again. No attention of the jury was drawn by the Court to the off-hand remark, and although the 
Petitioner has failed to allege what prejudice may have arisen, there is no evidence that the single 
fleeting reference to a public defender rather than the more generic term "attorney" prejudiced the 
Petitioner. Had trial counsel moved for a mistrial, such motion would not have been granted. 
At Petition ,r 44-46, the Petitioner alleged that trial counsel was ineffective for failing to 
elicit testimony from the Petitioner that he is near-sighted and was not wearing his prescription 
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glasses when he was discovered by Boise Police Officer Mark Richmond in the breezeway of an 
apartment building within the perimeter the officers were establishing in the vicinity of the crime. 
The Petitioner further alleges that he could have testified that he was unable to see Officer 
Richmond because Officer Richmond is African American and was "wearing a dark uniform at 
night in a poorly lit area." The import of the issue of the Petitioner's allegedly poor eyesight has not 
been explained (and is not immediately apparent) to this Court; neither has the Petitioner explained 
how he has been prejudiced. 
At trial, Officer Richmond testified that his attention was drawn to the Petitioner for several 
reasons. First, the Petitioner was in the zone assigned to Officer Richmond and which location 
Officer Richmond reached minutes after the call from dispatch. Second, Officer Richmond thought 
that the Petitioner acted in a suspicious manner. Third, the Petitioner was wearing clothing which 
matched the description of the suspect given to the police officers by dispatch. Tr. p. 695. While it 
appears that Officer Richmond's determination that the Petitioner acted in a suspicious manner was 
based in part on the way the Petitioner looked at him, this Court is only speculating that this is the 
issue to which the Petitioner's eyesight is allegedly relevant. However, even so speculating, this 
Court cannot find that the outcome of the proceeding might have been any different had the 
Petitioner testified that he was near sighted and unable to see an African American police officer 
clearly at night. Officer Richmond's testimony that he believed the Petitioner to be "a person of 
interest" was not based wholly upon the fact that the Petitioner looked at him in a certain manner. 
The evidence indicated that the Petitioner was a person near the vicinity of the crime, close in time 
to the crime, and who was wearing clothing matching the description of the suspect given by 
dispatch. 
At Petition~ 47, the Petitioner alleged that "Richard Murray, 0.D., could have testified 
about Petitioner's poor eyesight." That claim must be dismissed because no evidence regarding Dr. 
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Murray's proposed testimony was submitted to the Court. In addition, the Petitioner has not raised a 
genuine issue of material fact with regard to prejudice. 
Based on the foregoing, the Court is not persuaded that Petitioner received ineffective 
assistance of counsel as alleged in regard to Petition, ,r 43-47. 
In regard to Petition, ,r 48-49, the Petitioner reargues that it was ineffective assistance of 
counsel not to present corroborating evidence or witnesses from the emergency room in support of 
his claim that he was the victim of an attack, not the attacker. This claim is also unsupported by 
admissible evidence. The Petitioner recites in the Petition that "Attached hereto as Exhibit F are 
documents from discovery showing Petitioner's hands were injured." Exhibit Fis not attached to 
the Petition, and no reason is given for the failure to attach such documents. The Petitioner 
attempted to cure this defect by belatedly filing documents entitled "Exhibit F to the Petition" on 
April 11, 2014. 
Unlike an ordinary summary judgment proceeding, the UPCP A requires '"much more than a 
short and plain statement of the claim"' in a petition for post-conviction relief. State v. Payne, 146 
Idaho 548, 560-61, 199 P.3d 123, 135-36 (2008) (quoting Goodwin v. State, 138 Idaho 269,271, 
61 P.3d 626, 628 (Ct.App.2002)). "Affidavits, records, or other evidence supporting its allegations 
shall be attached to the application or the application shall recite why they are not attached." LC. § 
19-4903. Based on these statutory requirements, the Idaho Supreme Court has held that "[t]he 
application must present or be accompanied by admissible evidence supporting its allegations, or the 
application will be subject to dismissal." Payne, 146 Idaho at 561, 199 P.3d at 136 (citing J.C.§ 19-
4903). In this case, no evidence supporting the Petitioner's allegation that his hands were injured in 
a manner which shows that he had his hands on the barrel of the pistol when it discharged was 
attached to the application, nor did the application recite why such evidence was not attached. 
26 
Belated attempts to cure a pleading defect under the UPCP A are not effective. See Fields v. State, 
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155 Idaho 532, 536-37, 314 P.3d 587, 591-92 (2013) (holding that a petitioner cannot submit 
supplemental evidence to cure defects in the attachments to his petition). 
However, even if the documents related to Exhibit F had been filed in a timely manner and 
were therefore properly considered by this Court, such documents do not support the Petitioner's 
claim that his hands were injured in a manner "showing that he had his hands on the barrel of the 
pistol when it discharged." Rather, the police report submitted by Officer Richmond and belatedly 
submitted by the Petitioner states as follows regarding the injuries to the Petitioner's hands: 
Also, Joshua explained he had a difficult time making his way out of the canal and that he 
had to grab onto some thorn bushes to pull himself out of the canal. He showed me his 
hands where he suffered some type of bruising and cuts from the thorn bushes. 
Even were such evidence properly considered by this Court, the fact that the Petitioner told Officer 
Richmond that he injured his hands pulling himself out of the canal by grabbing onto some thorn 
bushes, simply does not constitute relevant evidence that the Petitioner had his hands on the gun 
when it discharged. The Petitioner has shown no prejudice. Accordingly, this Court cannot find 
that Petitioner received ineffective assistance of counsel as alleged in Petition, ~ 48-49. 
In regard to Petition,~ 50, and Exhibit G, the Petitioner alleges it was ineffective assistance 
of counsel not to present evidence that "Mr. Lowe's hand [sic] were not injured, thus suggesting he 
not petitioner [sic] fired the pistol." The Petitioner attached an Ada County Paramedics report to the 
Petition which states in pertinent part that victim Ryan Lowe reported that he was not injured except 
for skinned knees and other injuries associated with the Petitioner striking him in the side of the 
head with a metal object which Mr. Lowe believed was a gun. The Petitioner, however, has 
provided no evidence to support his nonsensical conclusion that the fact that Mr. Lowe did not have 
injuries on his hands is evidence that he fired a weapon. Accordingly, this Court is not persuaded 
that counsel's decision not to "present any medical evidence in support of the Petitioner's theory of 
the case" amounted to ineffective assistance of counsel. 
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In regard to Petition,~ 52-53, Petitioner's Objection to Summary Dismissal "relies upon the 
Verified Petition for Relief." At Petition,~ 52, Petitioner alleged that it was ineffective assistance 
of counsel to fail to object to Jury Instruction No., 12, which the Petitioner claims "created an 
unconstitutional mandatory presumption that a firearm is a deadly weapon for purposes of [an] 
aggravated battery charge even when it is used as a club and not a firearm." The issue of whether 
this Court erred in giving Jury Instruction No. 12 is an issue which could have been raised on direct 
appeal but was not, and is therefore not properly considered on post-conviction. In any event, this 
claim must fail because the Petitioner has shown no prejudice. Even absent such alleged 
presumption, the jury could have found that a firearm used only as a club is a deadly weapon for 
purposes of aggravated battery, considering the state of the evidence before the jury. "In general, an 
instrumentality may be a deadly weapon if it is capable of being used in a deadly manner, and the 
evidence indicates that its possessor intended on that occasion to use it as a weapon." State v. 
Townsend, 124 Idaho 881, 886, 865 P.2d 972, 977 (1993). The evidence in this case was sufficient 
for the jury to have found that the firearm used as a club was capable of being used in a deadly 
manner, and that the Petitioner intended to use it as a weapon. Accordingly, this Court is not 
persuaded that counsel's failure to object to Jury Instruction No. 12 amounted to ineffective 
assistance of counsel. 
In regard to Petition,~ 55, "the Petitioner references a letter, Exhibit I, in which the State of 
Idaho disclosed a potential witness that had knowledge of, or was present at the scene of the crime. 
Specifically, the letter between the prosecutor and defense counsel identifies a woman named 
'Brooke' that may have had a relationship with the victim, Ryan Lowe." In that letter, as previously 
discussed by the Court, the prosecutor disclosed a number of facts she became aware of following a 
conversation with victim Ryan Lowe. Such information included the following: 
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Ryan thinks it is possible that the connection to your client is through a woman named 
"Brooke" who Ryan had a relationship with after your client did-she was your client's ex-
girlfriend. He didn't think she knew about the money and he usually kept it somewhere 
else .... Brooke (who now lives out of state somewhere) called him at one point after this all 
happened and said she would give him the names of the other people involved if Ryan 
dropped charges against McGiboney. She gave him two first names. He thinks she was 
involved to a certain extent and she had acknowledged that in texts to another friend. He 
told his defense attorney about Brooke's call. 
Ryan can only speculate as to motive. It is possible the motive was your client was upset 
because he dated his ex-girlfriend or Brooke knew about marijuana or money. He did smoke 
marijuana with Brooke in the past and has shared marijuana with friends. 
In her letter, the prosecutor stated that the State's investigator "will attempt to follow up with 
Brooke, but I ask that you not share with your client information related to Brooke calling Ryan 
until after our investigator has had a chance to follow up. I don't want to put anyone at risk and do 
not even know if what Brooke told Ryan is accurate information." 
However, the Petitioner has not even attempted to explain how the fact that the Petitioner's 
ex-girlfriend called the victim and asked him to agree to drop the charges against the Petitioner if 
she gave him the names of the other people involved, would help the Petitioner at trial. The Court 
finds that the Petitioner has not shown prejudice. Accordingly, the Court cannot find that it was 
ineffective assistance of counsel not to disclose the existence of the witness. 
In regard to Petition, 159-61, the Petitioner reargues that it was ineffective assistance of 
counsel not to move for a new trial on the basis that the State withheld evidence from the Petitioner. 
At paragraphs 58 and 60, the Petitioner claimed that defense counsel did not receive the Affidavit of 
Bridget Kinney until the original sentencing hearing. The record shows that Bridget Kinney was 
employed by the Boise Police Department in the position of Criminalist II, and that Ms. Kinney was 
called by the State to testify at trial regarding fingerprints found at the crime scene. Tr., p. 953. At 
Petition 159, the Petitioner stated that counsel "told me he did not know which fingerprint was on 
the pistol clip and was unable to cross-examine state witnesses effectively." The Petitioner, 
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however, fails to state which witnesses were not cross-examined effectively based upon this alleged 
lack of knowledge regarding the fingerprint, or how such cross-examination was ineffective. Ms. 
Kinney testified at trial that the fingerprint on the pistol clip belonged to Ryan Lowe. The record 
shows that trial counsel was successful in having that information repeated for the benefit of the jury 
during his cross-examination of Ms. Kinney. Tr., p. 1011. The Affidavit of Bridget Kinney 
attached to the Petition as Exhibit J states the same information to which Ms. Kinney testified at 
trial. Had trial counsel moved for a new trial on the grounds now suggested by the Petitioner, such 
motion would have been denied. Accordingly, the Court cannot find that failure to disclose "an 
affidavit from Bridget Kinney of the BPD" amounted to ineffective assistance of counsel. 
In regard to Petition,~ 62-67, "Petitioner relies upon the allegations contained in [sic] 
Verified Petition to demonstrate the lack of effective representation by his attorney." At Petition~ 
62, the Petitioner alleged that he "asked for a new attorney several times but was denied by Alan 
Trimming." That is not a claim which may be brought under the Uniform Post-Conviction Act. See 
LC.§ 19-4901. Even if it were, the Petitioner has not shown prejudice. The record shows that trial 
counsel fully participated in competent fashion throughout trial. If there were issues between the 
Petitioner and his counsel, such issues were never raised by the Petitioner before this Court. 
At Petition~ 64, the Petitioner alleged that he "asked counsel to disqualify Judge Neville 
without cause, but he refused to do so." However, the Petitioner has not shown (nor has he even 
alleged) that the outcome of the proceedings would have been any different had another judge 
presided over the case. 
At Petition~ 65, the Petitioner alleged that he asked counsel to move to sever the felon in 
possession charge, but that counsel refused to do so. The Petitioner has not explained how he has 
been prejudiced even if such decision of counsel were objectively unreasonable. The Petitioner 
26 
testified at trial that he was a convicted felon and that he was on felony probation at the relevant 
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time. Moreover, the record shows that the Petitioner gained a benefit because the charge was not 
severed. In exchange for stipulating that the Petitioner had been convicted of a qualifying felony for 
purposes of the felon in possession charge, the State agreed not to question the Petitioner about the 
nature of his prior felony if the Petitioner were to testify. In this case, the Petitioner did testify, and 
the jury never became aware that the Petitioner had been convicted of aggravated assault just one 
year earlier. Had the charge been severed and had the Petitioner chosen to testify regarding the 
remaining charges, the State would have been allowed to impeach the Petitioner with his prior 
conviction for aggravated assault. Pre-trial Conference Tr. September 29, 2008, p. 62. 
At Petition 1 66, the Petitioner alleged that trial counsel "abandoned Petitioner's requested 
defense at trial." The record in this case showed that the Petitioner testified at trial and that the 
defense centered around the testimony of the Petitioner. The Petitioner has not bothered to disclose 
what other defense it was that he requested, nor has he attempted to explain how he was prejudiced 
by a defense which centered around his own testimony. 
At Petition 167, the Petitioner alleged that it was ineffective assistance of counsel not to 
move for "a judgment of acquittal at the end of the state's case or prior to jury retiring to deliberate." 
Such a decision is strategic and the Petitioner was not prejudiced by trial counsel's decision not to 
move for a judgment of acquittal. Such a motion would have been denied in any event had it been 
made. Accordingly, the Court cannot find that Petitioner received ineffective assistance of counsel 
as alleged in regard to Petition, 1 62-67. 
In regard to Petition, 168-70, the Petitioner's Objection to Summary Dismissal reargues that 
neither witness Holloway nor Lusk were "contacted or interviewed by the defense in anticipation of 
trial." However, the Petitioner was not prejudiced by the lack of such testimony. In a statement 
attached to the Petition as Exhibit L, Ms. Lusk stated that she would have testified that she made 
plans with the Petitioner to meet at Emerald Lanes the night in question. At trial, the Petitioner 
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testified that he was walking to Emerald Lanes to meet someone when an altercation occurred. 
Accordingly, the testimony of Ms. Lusk would have merely been cumulative. 
In Exhibit M, Brooke Holloway stated that "I was never contacted by any lawyers about 
Joshua McGiboney's cases." The record shows that the State had planned to have an investigator 
look into Mr. Lowe's suspicions about Brooke. In any event, the Petitioner does not explain how or 
why he has been prejudiced by trial counsel's alleged failure to contact Ms. Holloway. As discussed 
earlier, Mr. Lowe told the prosecutor that he dated Ms. Holloway after she dated the Petitioner. Had 
that information been presented at trial, it may have made the Petitioner's explanation for what he 
was doing at the victim's residence even less credible. Further, the Petitioner's case may well not 
have been helped had testimony from Ms. Holloway been presented that she offered to give up the 
names of the other people involved if Mr. Lowe were to drop the charges against the Petitioner. 
At Petition,~ 69, the Petitioner alleged that "[t]he prosecutor gave defense 85 phone 
numbers of witnesses, but he did not call a single one." There is no evidence attached to the 
Petition to support either the proposition that the prosecutor gave trial counsel 85 phone numbers, or 
that trial counsel did not call a single one. That is not information which is within the personal 
knowledge of the defendant. Even if it were, the Petitioner has not attempted to explain who those 
witnesses were, what their testimony might have been, or how he has been prejudiced. The 
Petitioner's allegation at Petition~ 70 that "Counsel failed to call available witnesses" suffers from 
the same defects. Accordingly, this Court is not persuaded that Petitioner received ineffective 
assistance of counsel as alleged in regard to Petition, ~ 68-70. 
In regard to Petition, 171-85, Petitioner reargues that those paragraphs "detail the 
Petitioner's claims that counsel did not provide effective assistance at trial in cross-examining 
witnesses, presenting any expert testimony or challenging the State's case. The Petitioner relies 
upon the allegations contained in his verified petition in support of this claim of ineffective 
MEMORANDUM DECISION AND ORDER OF DISMISSAL - PAGE 1 7 
000406
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
assistance of counsel, and argues additionally that such errors violated his right to due process of 
law under the cumulative error doctrine." 
At Petition,~ 71, the Petitioner alleged that "[t]here was a complete breakdown in 
communication between Petitioner and the public defenders." However, the Petitioner failed to 
state which of the unnamed "public defenders" were involved in such breakdown, or whether 
Petitioner's trial counsel was involved in the alleged breakdown. Further, the Petitioner has failed 
to point to any evidence whatsoever which shows that this alleged breakdown in communication 
between the Petitioner and unnamed public defenders impacted the outcome of the trial in any way. 
The Petitioner's claim made at Petition,~ 72 which alleged that "[t]he public defender attorneys 
were hostile toward Petitioner telling me to keep his mouth shut" suffers from the same defects. 
At Petition, ~74, the Petitioner alleged that "[t]rial counsel failed to impeach state witnesses 
Lowe, Bergerson, Anderson, and Williamson based on prior inconsistent statements." At Petition, ~ 
77, the Petitioner further alleged that it was ineffective for trial counsel not to impeach Ryan Lowe 
with allegedly inconsistent preliminary hearing testimony. However, a review of the record shows 
that each of the named witnesses were cross-examined about perceived inconsistencies in their 
stories by Petitioner's trial counsel, and that such alleged inconsistencies were pointed out to the 
jury once more by trial counsel in his closing argument. The Petitioner has thus shown no 
prejudice. 
At Petition,~ 75, the Petitioner alleged that counsel was ineffective for failing to call any 
expert witnesses. In connection with this claim, the Petitioner provided no evidence separate from 
his previous and more specific claims made about expert witnesses. In connection with this claim, 
the Petitioner failed to explain what further expert witnesses he believes should have been called 
and what testimony those witnesses would have offered. Because this claim is unsupported by 
admissible evidence and because it fails to allege prejudice, it must fail. 
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At Petition, 176, the Petitioner alleged that counsel was ineffective for failing to "call a 
cognitive psychologist to contest the unduly suggestive in court identifications ... " This claim must 
be dismissed because it is not accompanied by any admissible evidence which tends to show that the 
in court identifications were unduly suggestive. Further, the Petitioner has not identified by name a 
single cognitive psychologist willing to testify to the same. 
At Petition, 178, the Petitioner alleged ineffective assistance of counsel for failing to object 
to what the Petitioner argued were various instances of prosecutorial misconduct during closing 
argument. With regard to claims of ineffective assistance of counsel for failure to object, the Idaho 
Court of Appeals has held that "[i]f an objection would not have been successful, its absence will 
not constitute ineffective assistance of counsel." State v. Aspeytia, 130 Idaho 12, 15, 936 P.2d 210, 
213 (Ct. App. 1997). To constitute prosecutorial misconduct, "it 'is not enough that the prosecutors' 
remarks were undesirable or even universally condemned."' Darden v. Wainwright, 477 U.S. 168, 
181 (1986) (quoting Donnelly v. DeChristoforo, 416 U.S. 637,643 (1974)). Rather, "[t]he 
relevant question is whether the prosecutors' [misconduct] 'so infected the trial with unfairness as to 
make the resulting conviction a denial of due process."' Id.; State v. Carson, 151 Idaho 713, 718-
19, 264 P.3d 54, 59-60 (2011). The Darden standard is "a very general one, leaving courts 'more 
leeway ... in reaching outcomes in case-by-case determinations."' Parker v. Matthews,_ U.S. 
_, 132 S. Ct. 2148, 2155 (2012) (quoting Yarborough v. Alvarado, 541 U.S. 652,664 (2004)). 
Consequently, to resolve the Petitioner's claim of deficient performance by trial counsel, the 
Court must examine whether the various objections the Petitioner now claims his attorney should 
have made would have been properly sustained. First, the Petitioner alleged that trial counsel 
should have objected on grounds of prosecutorial misconduct when the prosecutor showed exhibit 
25 to the jury but referred to exhibit 52, thus misleading the jury. This Court was not able to find 
such passage in the transcript, and the Petitioner has failed to point out the location. In any event, 
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such an objection on the basis of prosecutorial misconduct for intentionally trying to mislead the 
jury would have been overruled. If such an incident occurred, there is no evidence that it was not an 
inadvertent mistake. In addition, the jury was in possession of both exhibits, and exhibits 25 and 52 
each depict the handgun. 
Next, the Petitioner alleged that it was ineffective assistance for trial counsel to fail to object 
to the prosecutor showing the gun to the jury and saying "without evidentiary support" that Ryan 
Lowe's prints are to be expected to the gun. Again, the Petitioner did not point to the location in the 
transcript where the prosecutor said that Ryan Lowe's prints are to be "expected" on the gun and 
this Court was not able to find such passage in the transcript, should it exist. In any event, the 
evidence was that there was a struggle over the gun between Ryan Lowe and the Petitioner, and Mr. 
Lowe testified that his hands were on the gun during the struggle. Accordingly, the Petitioner's 
claim that the prosecutor made such a statement "without evidentiary support" is not based in fact. 
T~e Petitioner next alleged that it was ineffective assistance of counsel not to have objected 
to the prosecutor's statement that "Petitioner tried to kill Ryan Lowe" on the basis of prosecutorial 
misconduct for attempting to inflame the passions of the jury. The prosecutor stated as follows: 
So, we know that Ryan was literally fighting for his life. We know that he's out in the-the 
driveway struggling with the defendant for this gun, and that the defendant is trying to-kill 
him. I mean, he's pointing the gun at him. They're struggling over it. Ryan tells you, my 
hands are all over that gun, everywhere on that gun. He's afraid for his life. 
Tr., p. 1258. The evidence presented in this case is that the Petitioner was pointing the gun directly 
at the defendant, that shots were fired during the altercation, and that the Petitioner struck Mr. Lowe 
in the head causing a laceration. Mr. Lowe testified that during the altercation, his thoughts were "I 
don't want to die. Just get this guy off of me and go." Tr., p. 509. The prosecutor's statement that 
the Petitioner tried to kill Ryan Lowe is an inference which can be drawn from the evidence. Had 
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trial counsel objected on grounds ofprosecutorial misconduct, such objection would have been 
overruled. 
The Petitioner next alleged that it was ineffective assistance of counsel not to have objected 
on the basis of prosecutorial misconduct because the prosecutor vouched for Ryan Lowe "when she 
said Petitioner wanted the jury to believe my big lie, big conspiracy ... " Although a prosecutor is 
prohibited from asserting his or her personal opinions and beliefs about the credibility of a witness 
or the guilt or innocence of the accused, State v. Wheeler, 149 Idaho 364,369,233 P.3d 1286, 1291 
(Ct. App. 2010), a prosecutor has the right to identify how, from the prosecutor's perspective, the 
evidence confirms or calls into doubt the credibility of a particular witness. State v. Felder, 150 
Idaho 269,275,245 P.3d 1021, 1027 (Ct. App. 2010). In this case, a review of the record shows 
that the prosecutor did not assert a personal opinion about the credibility of Ryan Lowe, and that the 
comments she made were based upon the evidence in the case. Tr., pp. 1316-18. 
Finally, in his last claim alleged in 178, the Petitioner claimed that it was ineffective 
assistance of counsel to fail to object on the basis of prosecutorial misconduct to the prosecutor's 
statement that "Petitioner listened to all the evidence before saying anything" which is "using his 
silence against Petitioner." During her second closing, the prosecutor stated as follows: 
And I ask you to seriously, and critically, consider what the defendant told you and whether 
or not that makes sense. And certainly, he had an explanation for every single thing that the 
State was presenting, because he had the benefit of every single thing that the State 
presented. 
Tr., p. 1319. The Petitioner was not silent as he testified at trial. The record plainly shows that the 
prosecutor did not comment on the Petitioner's silence. Allegations contained in the application are 
insufficient for the granting of relief when they are clearly disproved by the record of the 
proceedings. Kelly v. State, 149 Idaho 517, 521, 236 P.3d 1277, 1281 (2010). Rather, the record 
shows tha~ the prosecutor was commenting on the Petitioner's credibility. 
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At Petition~ 79, the Petitioner alleged that it was ineffective assistance of counsel to fail to 
object to "the amendment to attempted robbery." The factual basis for this claim is not made clear 
in the Petition. However, a review of the record shows that the Commitment was amended by the 
Magistrate after hearing evidence at the preliminary hearing. R., 26; Preliminary Hearing Tr., p. 46. 
The Magistrate found that the evidence supported the charge of Robbery, Felony. The case went to 
trial, and the jury found the Petitioner guilty of Robbery, Felony. This claim is but a bare allegation, 
as the Petitioner has submitted no evidence to support the proposition that, had Petitioner's counsel 
objected to the amendment of Count III. from Attempted Robbery to Robbery, such objection would 
have been sustained. Rather, the record plainly shows that the Magistrate found that the evidence 
supported such amendment. The Petitioner has not attempted to explain how he was prejudiced by 
such amendment to the Commitment, if such amendment is in fact the subject of his claim. 
At Petition ~ 80, the Petitioner alleged it was ineffective assistance of counsel to fail to 
object to a "reasonable doubt instruction which shifted the burden of proof." The Petitioner has not 
identified how the jury instruction given is alleged to have shifted the burden of proof, or to what 
language this claim refers. Jury Instruction No. 6 given in this case reads in pertinent part as 
follows: 
A defendant in a criminal action is presumed to be innocent until the contrary is proved, and 
in case of a reasonable doubt whether his guilt is satisfactorily shown, he is entitled to a 
verdict of not guilty. This presumption places upon the State the burden of proving him 
gu_ilty beyond a reasonable doubt. 
Because the jury was plainly instructed that the State has the burden of proof and that a defendant is 
presumed ,to be innocent until the contrary is proved, the Court finds that the Petitioner's claim that 
the reasonable doubt instruction shifted the burden of proof is disproven by the record and must be 
dismissed. 
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At Petition ,r 81, the Petitioner alleged that it was ineffective assistance of counsel not to 
object to the "prosecutor misstating expert DNA witness' testimony about blood on the bandana." 
Although the Petitioner does cite to a page in the transcript in support of this claim, the Petitioner 
fails to explain how the expert witness testimony was misstated, or how he was prejudiced by such 
misstatement should it have occurred. Accordingly, this claim must be dismissed. 
At Petition ,r 82, the Petitioner alleged it was ineffective assistance of counsel not to object 
to "cumulative DNA evidence." However, the Petitioner failed to explain which DNA evidence 
was cumulative. Neither does the Petitioner explain to which DNA evidence he believes counsel 
should have objected. In addition, the Petitioner failed to explain how he has been prejudiced by the 
admission of the unidentified but allegedly cumulative DNA evidence. 
At Petition ,r 83, the Petitioner alleged it was ineffective assistance of counsel not to object 
to "the Petitioner being shackled at trial or when the prosecutor made Petitioner get up to grab a 
package thus showing the shackles to the jury." With regard to the shackling, the Court noted as 
follows on the record prior to the Petitioner's testimony: 
Now, if-he's already placed here at the witness stand, when the jury comes in, Bailiff Bill 
Ware can stand strategically between where the jury comes in and the witness box to block 
the view. I don't think they can see it anyway, because ifhe has his legs under the witness 
table, under the witness stands, they're not going to be able to see. But just to add, sort of, 
one more layer of precaution here, we can have Officer Ware stand there when the jury is 
coming in or going out. 
Tr., p. 1144. Referring to the Petitioner's shackles, Petitioner's trial counsel stated on the record at 
trial that the jury "won't be able to see a thing" when the Petitioner rose to take the oath before 
testifying. Tr., p. 1147. Moreover, the Petitioner was in civilian clothing and had no restraints on 
his wrists; in short, there was no visible or audible indication of any kind which would suggest to 
the jury that the Petitioner was restrained in any fashion or that he was in custody. Tr., p. 93. 
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With regard to the Petitioner's claim that the prosecutor made him "get up to grab a package 
thus showing the shackles to the jury," the Court notes that the Petitioner has not identified where in 
the record that is alleged to have occurred. Reviewing the record, this Court was only able to find 
where, during cross-examination, the Court asked the Bailiff to bring an exhibit to the Petitioner. 
This Court was not able to locate a passage where the prosecutor made the Petitioner get up to grab 
a package. However, even if such event did occur, the Petitioner has not shown prejudice. The 
record indicates that the jury would not "be able to see a thing" if the Petitioner were to have risen 
to a standing position after the jury was seated. Tr., p. 1147. 
At Petition 1 84, the Petitioner alleged that it was ineffective assistance of counsel not to 
object "when the prosecutor told the jury that everything was proven beyond a reasonable doubt. 
The only evidence of a robbery was Lowe's inconsistent testimony so prosecutor vouched for their 
credibility." First, the Court notes that the Petitioner's statement that the only evidence of a robbery 
was Ryan Lowe's testimony is factually incorrect. David Bergerson was also a victim of the 
robbery and he testified regarding the robbery at trial. Had trial counsel objected to the prosecutor's 
argument that the Petitioner's guilt was proven beyond a reasonable doubt on the basis that such 
argument constituted vouching for Mr. Lowe's testimony, such objection would have been 
overruled. 
At Petition 1 85, the Petitioner alleged that it was ineffective assistance of counsel not to 
have presented a justification defense "for felon in possession of firearm." However, a review of 
the record shows that the Petitioner's trial counsel did argue that the Petitioner's possession of the 
firearm was justified as follows in pertinent part: 
But why did he have possession of Ryan Lowe's gun? He had possession of Ryan Lowe's 
gun so Ryan Lowe wouldn't get the darn gun and he'd be able to get out. You heard him try 
and bury it behind Michael Roberts' house, in the leaves. Perhaps not the best way to 
dispose of it, and I'll be the first to acknowledge it, but he certainly wasn't interested in 
maintaining possession. 
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,... 
He certainly was only interested in getting to a secure, safe place. And he was sure that Mr. 
Lowe would not readily gain access and cbntrol and possession of that gun. 
Tr., pp. 1314-15. Thus, the record shows that trial counsel did argue to the jury that the Petitioner's 
possession of the handgun was justified; further, the record shows that there is no factual basis for 
this claim. Even if there were, the Petitioner has not shown prejudice. Accordingly, this Court is 
not persuaded that Petitioner received ineffective assistance of counsel as alleged with regard to 
Petition, 171-85. In regard to Petitioner's argument that errors of trial counsel violated his right to 
due process of law under the cumulative error doctrine, Petitioner does not point to which errors, in 
the aggregate, amount to the ineffective assistance of counsel which he alleges, and this Court 
cannot find errors on the part of trial counsel which accumulated to deny Petitioner of a fair trial. 
· For the foregoing reasons, even considering the Petitioner's Objection to Summary 
Dismissal filed in response to the Notice oflntent to Dismiss, this Court cannot determine that there 
is any new admissible evidence, or any fact previously overlooked by this Court in its Second 
Notice oflntent to Dismiss filed August 7, 2014. The Petitioner has failed to address the 
shortcomings in his Petition, which this Court noted in detail in its Memorandum Decision and 
Second Notice of Intent to Dismiss. Pursuant to LC.§ 19-4906(b), this Court, in a careful exercise 
of discretion, shall dismiss Claim B of Petitioner's Petition for Post-Conviction Relief, on the 
grounds and for the reasons set forth herein and in this Court's Second Notice of Intent to Dismiss 
filed August 7, 2014. 
CONCLUSION 
On the basis of the petition for post-conviction relief and the present record, this Court is 
satisfied that Petitioner is not entitled to post-conviction relief with regard to Claim B, and that no 
purpose would be served by any further proceedings regarding that claim. The Court finds there is 
no genuine issue of material fact and that the State is entitled to dismissal as a matter of law with 
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regard to Claim B. The Petition for Post-Conviction Relief is DISMISSED with prejudice regarding 
Claim B. Respondent State shall submit a form of judgment consistent with the requirements of 
I.R.C.P. 54(a). AND IT IS SO ORDERED. 
Datedthis tf..J.p....dayo~2014. 
a~ 
Thomas F. Neville 
District Judge 
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' CERTIFIC~ MAILING 
I hereby certify that on this 1 day of . 2014, I mailed (served) a true and correct 
copy of the within instrument to: 
JOSEPH L. ELLSWORTH 
ELLSWORTH, KALLAS & DEFRANCO PLLC 
101 E. Park Blvd. 
Boise, Idaho 83712 
R. SCOTT BANDY 
ADA COUNTY PROSECUTOR 
INTER DEPT MAIL 
CHRISTOPHER D. RICH 
Clerk of the District Court 
Ada County, Idaho 
Deputy Clerk 
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.. 
GREG H. BOWER 
Ada County Prosecuting Attorney 
R. Scott Bandy 
Deputy Prosecuting Attorney 
Idaho State Bar No. 6032 
200 West Front Street Room 3191 
Boise, ID 83 702 
Telephone: (208) 287-7700 
NO.----;F:iii1LE:OD-¢tto = 
A.M, P.M . ..;i-.,;..;.t..--
SEP - ~ 2014 
CHRISTOPHER D. RICH, Clerk 
By JANET ELLIS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA LEE MCGIBONEY, 
Petitioner, 
vs. 
THE STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_________ ) 
Case No. CV-PC-2014-06808 
JUDGMENT OF DISMISSAL 
JUDGMENT IS ENTERED AS FOLLOWS: The Petition for Post-Conviction 
Relief with regard to Claim B is DISMISSED with prejudice. 
AND IT IS SO ORDERED. 
DATED this !f!nay o~ 
) 
Thomas F. Neville 
District Judge 
o/". JUDGMENT OF DISMISSAL- (Joshua Lee McGiboney v. State ofldaho) Page 1 
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.. 
JOSEPH L. ELLSWORTH, ISB #3702 
ELLSWORTH, KALLAS & DEFRANCO, P.L.L.C. 
1031 E. Park Blvd. 
Boise, ID 83712 
Phone: (208) 336-1843 
Fax: (208) 345-8945 
Attorney for Petitioner 
NO. ____ FI-LED-------4rJ-~-----
A.M ____ P,.M.__.:~----
~.:? 0 8 2014 
CHRISTOPHER D. RICH, Clerk 
By KYLE MEREDITH 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner-Appellant 
vs. 
THE STATE OF IDAHO, 
Respondent. 
) 
) 
) Case No. CV PC 2014 06808 
) 
) NOTICE OF APPEAL 
) 
) 
) 
) 
__________ ) 
TO: THE RESPONDENT- ADA COUNTY PROSECUTING ATTORNEY, AND 
THE CLERK OF THE ABOVE ENTITLED COURT; IDAHO ATTORNEY GENERAL. 
1. The above named Appellant, appeals against the State of Idaho to the 
Idaho Supreme Court from the Final Judgments (2) entered by the district court on 
August 26, 2014 and September 4, 2014. Said Final Judgments entered by the district 
court pursuant to the court's memorandum decisions denying all claims for relief in the 
above-entitiled case. 
1. NOTICEOFAPPEAL 1 
ORIGINAL 
000418
2. That the party has a right to appeal to the Idaho Supreme Court, and the 
Judgments described in paragraph one (1) above are appealable pursuant to I.A.R. ll(a) 
(1). This is not an expedited appe~l pursuant to I.A.R. 12.2. 
3. A preliminary statement of the issue(s) on appeal: 
-Did the district court abuse its discetion in denying Petitoner's motion to 
enlarge time to file pretrial motions? 
-Did the district court abuse its discetion in denying Petitioner's motion to 
conduct civil discovery? 
-Did the district court abuse its discetion in denying Petitioner's motion to 
enlarge time to respond to the court's first and second notice of intent to dismiss? 
-Did the district court abuse its discetion in denying Petitioner's motion to 
enlarge time to retain expert witness Greg Hampikian to respond to the court's Notice 
of Intent to Dimiss? 
-Did the district court err in entering summary judgment denying Claims 
A,C&D? 
-Did the district court err in entering summary judgment denying Claim 
B? 
4. Has an order entered sealing any portion of the record? No. 
5. Is a reporter's transcript requested? No. The Appellant does not request 
the preparation of a new transcripts from the post conviction proceedings. 
6. The appellant requests that the clerk's record contain those documents 
automatically included as set out in I.A.R. 28 (b ), prepared in the above-entitled case in 
hard copy and electronic form. 
1. NOTICEOFAPPEAL 2 
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7. The appellant does not request the addition of any other record or exhibit. 
8. I certify: 
(a) That a copy of this Notice of Appeal has been served on the following court 
reporters: None 
(b) That the Appellant is exempt from paying the estimated transcript fee 
because he is indigent. Counsel for the Appellant is court appointed conflict counsel for 
the Ada County Public Defender. 
(c) That the Appellant is exempt from paying the estimated fee for 
Preparation of the clerk's record because he is indigent. 
(<;1-) That the Appellant is exempt from paying the filing fee because he is 
indigent. 
(e) That service has been made upon all parties required to be served pursuant 
to I.A.R. 25. 
Dated this~ay September, 2014. 
~.El~~ 
Attorney At Law 
1. NOTICEOFAPPEAL 3 
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.. .. 
CERTIFICATE OF SERVICE 
I hereby certify that on th9./t.. day of September, 2014, I served a true and 
correct copy of the within and foregoing document by the method indicated below an 
addressed to the following: 
Ada County Prosecuting Attorney 
200 W. Front Street 
Boise, Idaho 83702 
Idaho Attorney General 
P.O. Box 83720 
Boise, Idaho 83720 
Clerk of the Court 
Ada County Court 
[~U.S.Mail 
[ ] Overnight Mail 
[ ] Facsimile 
[ ] Hand delivered 
1. NOTICE OF APPEAL 4 
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JOSEPH L. ELLSWORTH, ISB #3702 
ELLSWORTH, KALLAS & DEFRANCO P.L.L.C. 
1031 E. Park Blvd. 
Boise, ID 83712 
Phone: (208) 336-1843 
Fax: (208) 345-8945 
ATTORNEY FOR PETITIONER 
NO.---~Fll"c'LED~-M ...'53--
A.M----P.M,_:;;_L-1-~-
SEP O 8 2014 
CHRISTOPHER o: RICH, Clerk 
By KYLE MEREDITH 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
' 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No.: CV PC 2014 06808 
MOTION FOR APPOINTMENT 
OF STATE APPELLATE 
PUBLIC DEFENDER 
COMES NOW the Petitioner, by and through counsel of record, and hereby 
moves the Court to enter an Order appointing the Idaho State Appellate Public Defender 
as Attorney of Record on appeal in the above-entitled case. 
Petitioner moves the Court on the basis that the Petitioner is indigent, and is 
currently represented by conflict counsel for the Ada County Public Defender. 
DATED this ~ay of September 2014. 
MOTION ORIGINAL 
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i "' , • 
CERTIFICATE OF SERVICE 
I hereby certify that on this 8-f"' day of September 2014, I served a true and 
correct copy of the within and foregoing document by the method indicated below and 
addressed to the following: 
Ada County Prosecuting Attorney 
200 W. Front Street, Ste. 3191 
Boise, Idaho 83702 
MOTION 
US Mail 
__ Hand Delivery 
Facsimile: 287-7709 
2 
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f 
' 
RECEIVED 
SEP O 8 2014 
ADA COUNTY CLERK 
JOSEPH L. ELLSWORTH, ISB #3702 
ELLSWORTH, KALLAS & DEFRANCO P.L.L.C. 
1031 E. Park Blvd. 
Boise, ID 83712 
Phone: (208) 336-1843 
Fax: (208) 345-8945 
ATTORNEY FOR PETITIONER 
NO. FILED P'ti ; 76P = A.M., ___ __.P.M.JA.L.-U--
NOV 1 8 2014 
CHRISTOPHER D. RICH, Clerk 
By JANET ELLIS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
______________ ) 
Case No.: CV-PC-2014-06808 
ORDER FOR APPOINTMENT 
OF STATE APPELLATE 
PUBLIC DEFENDER 
Upon motion of the Petitioner, the Court hereby finds the Petitioner indigent and 
appoints the State Appellate Public Defender to represent the Petitioner/ Appellant on 
appeal in the above-entitled case. 
~ ~ 
DATED this __.13._ day of&1 I iiil,¥/014. 
Honorable Thomas Neville 
Fourth Judicial District Court 
h-- ORIGINAL ORDER 
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>"• 
CERTIFICATE OF SE~~ 
I hereby certify that on this ! "h day of September 2014, I served a true and 
correct copy of the within and foregoing document by the method indicated below and 
addressed to the following: 
Ada County Prosecuting Attorney 
200 W. Front Street, Ste. 3191 
Boise, Idaho 83702 
Idaho State Appellate Public Defender 
3647 Lake Harbor Lane 
Boise ID 83703 
Joseph L. Ellsworth 
Ellsworth, Kallas, & Defranco 
1031 E. Park Blvd. 
Boise, Idaho 83712 
ORDER 
Clerk 
__)nterdepartmental Mail 
__ ( H; and Delivery 
Facsimile: 287-7709 
___Jnterdepartmental Mail 
/US Mail 
Facsimile: 334-2985 
LusMail 
__ Hand Delivery 
Facsimile: 345-8945 
2 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 42506 
CERTIFICATE OF EXHIBITS 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State ofldaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 17th day of December, 2014. 
CERTIFICATE OF EXHIBITS 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 42506 
CERTIFICATE OF SERVICE 
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD 
to each of the Attorneys of Record in this cause as follows: 
STATE APPELLATE PUBLIC DEFENDER 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
Date of Service: DEC 1 7 2014 
--------
CERTIFICATE OF SERVICE 
LAWRENCEG. WASDEN 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOSHUA MCGIBONEY, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 42506 
CERTIFICATE TO RECORD 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in 
the above-entitled cause was compiled under my direction and is a true and correct record of the 
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules, 
as well as those requested by Counsel. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
8th day of September, 2014. 
CERTIFICATE TO RECORD 
